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Cite this Code: CFR

To cite the regulations in
this volume use title,
part and section num-
ber. Thus, 12 CFR
1101.1 refers to title 12,
part 1101, section 1.
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Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas.

Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:

Title 1 through Title 16.....ccciiiiiiiiiiiiiiii e enes as of January 1
Title 17 through Title 27 as of April 1
Title 28 through Title 41 ..o as of July 1
Title 42 through Title 50....ccciuiiiiiiiiiiiiii e aens as of October 1

The appropriate revision date is printed on the cover of each volume.
LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, January 1, 2021), consult the ‘‘List of CFR Sections Affected (LLSA),”
which is issued monthly, and the ‘“‘Cumulative List of Parts Affected,”” which
appears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS
The Paperwork Reduction Act of 1980 (Pub. L. 96-511) requires Federal agencies
to display an OMB control number with their information collection request.
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

PAST PROVISIONS OF THE CODE

Provisions of the Code that are no longer in force and effect as of the revision
date stated on the cover of each volume are not carried. Code users may find
the text of provisions in effect on any given date in the past by using the appro-
priate List of CFR Sections Affected (LLSA). For the convenience of the reader,
a “List of CFR Sections Affected” is published at the end of each CFR volume.
For changes to the Code prior to the LSA listings at the end of the volume,
consult previous annual editions of the LSA. For changes to the Code prior to
2001, consult the List of CFR Sections Affected compilations, published for 1949-
1963, 1964-1972, 1973-1985, and 1986-2000.

“[RESERVED]”’ TERMINOLOGY

The term ‘‘[Reserved]’’ is used as a place holder within the Code of Federal
Regulations. An agency may add regulatory information at a ‘‘[Reserved]”’ loca-
tion at any time. Occasionally ‘‘[Reserved]’’ is used editorially to indicate that
a portion of the CFR was left vacant and not dropped in error.

INCORPORATION BY REFERENCE

What is incorporation by reference? Incorporation by reference was established
by statute and allows Federal agencies to meet the requirement to publish regu-
lations in the Federal Register by referring to materials already published else-
where. For an incorporation to be valid, the Director of the Federal Register
must approve it. The legal effect of incorporation by reference is that the mate-
rial is treated as if it were published in full in the Federal Register (5 U.S.C.
5b2(a)). This material, like any other properly issued regulation, has the force
of law.

What is a proper incorporation by reference? The Director of the Federal Register
will approve an incorporation by reference only when the requirements of 1 CFR
part 51 are met. Some of the elements on which approval is based are:

(a) The incorporation will substantially reduce the volume of material pub-
lished in the Federal Register.

(b) The matter incorporated is in fact available to the extent necessary to
afford fairness and uniformity in the administrative process.

(¢c) The incorporating document is drafted and submitted for publication in
accordance with 1 CFR part 51.

What if the material incorporated by reference cannot be found? If you have any
problem locating or obtaining a copy of material listed as an approved incorpora-
tion by reference, please contact the agency that issued the regulation containing
that incorporation. If, after contacting the agency, you find the material is not
available, please notify the Director of the Federal Register, National Archives
and Records Administration, 8601 Adelphi Road, College Park, MD 20740-6001, or
call 202-741-6010.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Authorities and Rules. A list of CFR
titles, chapters, subchapters, and parts and an alphabetical list of agencies pub-
lishing in the CFR are also included in this volume.

An index to the text of ‘““Title 3—The President” is carried within that volume.
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The Federal Register Index is issued monthly in cumulative form. This index
is based on a consolidation of the ‘“‘Contents’ entries in the daily Federal Reg-
ister.

A List of CFR Sections Affected (LLSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.

REPUBLICATION OF MATERIAL

There are no restrictions on the republication of material appearing in the
Code of Federal Regulations.

INQUIRIES

For a legal interpretation or explanation of any regulation in this volume,
contact the issuing agency. The issuing agency’s name appears at the top of
odd-numbered pages.

For inquiries concerning CFR reference assistance, call 202-741-6000 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, 8601 Adelphi Road, College Park, MD 20740-6001 or e-mail
fedreg.info@nara.gov.

SALES

The Government Publishing Office (GPO) processes all sales and distribution
of the CFR. For payment by credit card, call toll-free, 866-512-1800, or DC area,
202-512-1800, M-F 8 a.m. to 4 p.m. e.s.t. or fax your order to 202-512-2104, 24 hours
a day. For payment by check, write to: US Government Publishing Office — New
Orders, P.O. Box 979050, St. Louis, MO 63197-9000.

ELECTRONIC SERVICES

The full text of the Code of Federal Regulations, the LSA (List of CFR Sections
Affected), The United States Government Manual, the Federal Register, Public
Laws, Public Papers of the Presidents of the United States, Compilation of Presi-
dential Documents and the Privacy Act Compilation are available in electronic
format via www.govinfo.gov. For more information, contact the GPO Customer
Contact Center, U.S. Government Publishing Office. Phone 202-512-1800, or 866-
512-1800 (toll-free). E-mail, ContactCenter@gpo.gov.

The Office of the Federal Register also offers a free service on the National
Archives and Records Administration’s (NARA) website for public law numbers,
Federal Register finding aids, and related information. Connect to NARA’s
website at www.archives.gov/federal-register.

The e-CFR is a regularly updated, unofficial editorial compilation of CFR ma-
terial and Federal Register amendments, produced by the Office of the Federal
Register and the Government Publishing Office. It is available at www.ecfr.gov.

OLIVER A. POTTS,

Director,

Office of the Federal Register
January 1, 2021
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THIS TITLE

Title 12—BANKS AND BANKING is composed of ten volumes. The parts in these
volumes are arranged in the following order: Parts 1-199, 200-219, 220-229, 230-—
299, 300-346, 347-599, 600-899, 900-1025, 1026-1099, and 1100-end. The contents of these
volumes represent all current regulations codified under this title of the CFR
as of January 1, 2021.

For this volume, Michele Bugenhagen was Chief Editor. The Code of Federal
Regulations publication program is under the direction of John Hyrum Martinez,
assisted by Stephen J. Frattini.
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PART 1100 [RESERVED]

PART 1101—DESCRIPTION OF OF-
FICE, PROCEDURES, PUBLIC IN-
FORMATION

Sec.

1101.1 Scope and purpose.

1101.2 Authority and functions.

1101.3 Organization and methods of oper-
ation.

1101.4 Disclosure of information, policies,
and records.

1101.56 Testimony and production of docu-
ments in response to subpoena, order,
etc.

AUTHORITY: 5 U.S.C. 552; 12 U.S.C. 3307.

SOURCE: 45 FR 46794, July 11, 1980, unless
otherwise noted.

§1101.1 Scope and purpose.

This part implements the Freedom of
Information Act (FOIA), 5 U.S.C. 552,
with respect to the Federal Financial
Institutions Examination Council
(Council), and establishes related infor-
mation disclosure procedures.

§1101.2 Authority and functions.

(a) The Council was established by
the Federal Financial Institutions Ex-
amination Council Act of 1978 (Act), 12
U.S.C. 3301-3308. It is composed of the
Comptroller of the Currency; the
Chairman of the Federal Deposit Insur-
ance Corporation; a Governor of the
Board of Governors of the Federal Re-
serve System; the Chairman of the
Federal Home Loan Bank Board; and
the Chairman of the National Credit
Union Administration Board.

(b) The statutory functions of the
Council are set out at 12 U.S.C. 3305. In
summary, the mission of the Council is
to promote consistency and progress in
federal examination and supervision of
financial institutions and their affili-
ates. The Council is empowered to pre-
scribe uniform principles, standards,
and reporting forms and systems; make
recommendations in the interest of
uniformity; and conduct examiner
schools open to personnel of the agen-
cies represented on the Council and
employees of state financial institu-
tions supervisory agencies.

§1101.3 Organization and methods of
operation.

(a) Statutory requirements relating
to the Council’s organization are stat-
ed in 12 U.S.C. 3303.

(b) Council staff. Administrative sup-
port and substantive coordination for
Council activities are provided by a
small staff detailed on a full-time basis
from the five member agencies. The
Executive Secretary and Deputy Exec-
utive Secretary of the Council super-
vise this staff.

(c) Agency Liaison Group, Task Forces
and Legal Advisory Group. Most staff
support in the substantive areas of the
Council’s duties is provided by inter-
agency task forces and the Council’s
Legal Advisory Group (LAG). These
task forces and the LAG are respon-
sible for securing the services, as need-
ed, of staff experts from the five agen-
cies; supervising research and other in-
vestigative work for the Council; and
preparing reports and recommenda-
tions for the Council. The Agency Liai-
son Group (ALG) is responsible for the
overall coordination of the respective
agencies’ staff contributions to Council
business. The ALG, the task forces, and
the LAG are each composed of Council
member agency staff serving the Coun-
cil on a part-time basis.

(d) State Liaison Committee. Under 12
U.S.C. 3306, the Council has established
a State Liaison Committee, composed
of five representatives of state finan-
cial institutions supervisory agencies.

(e) Council address. Council offices are
located at 3501 Fairfax Drive, Room B-
7081a, Arlington, VA, 22226-3550.

[45 FR 46794, July 11, 1980, as amended at 53
FR 7341, Mar. 8, 1988; 75 FR 71014, Nov. 22,
2010]

§1101.4 Disclosure of
policies, and records.

(a) Statements of policy published in the
Federal Register or available for public in-
spection in an electronic format; indices.
(1) Under 5 U.S.C. 552(a)(1), the Council
publishes general rules, policies and in-
terpretations in the FEDERAL REG-
ISTER.

(2) Under 5 U.S.C. 552(a)(2), policies
and interpretations adopted by the
Council, including instructions to
Council staff affecting members of the

information,
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public are available for public inspec-
tion in an electronic format at the of-
fice of the Executive Secretary of the
Council, 3501 Fairfax Drive, Room B-
7081a, Arlington, VA, 22226-3550, during
regular business hours. Policies and in-
terpretations of the Council may be
withheld from disclosure under the
principles stated in paragraph (b)(1) of
this section.

(3) Copies of all records, regardless of
form or format, are available for public
inspection in an electronic format if
they:

(i) Have been released to any person
under paragraph (b) of this section; and

(ii)(A) Because of the nature of their
subject matter, the Council determines
that they have become or are likely to
become the subject of subsequent re-
quests for substantially the same
records; or

(B) They have been requested three
or more times.

(4) An index of the records referred to
in paragraphs (a)(1) through (3) of this
section is available for public inspec-
tion in an electronic format.

(b) Other records of the Council avail-
able to the public upon request;, proce-
dures—(1) General rule and eremptions.
Under 5 U.S.C. 552(a)(3), all other
records of the Council are available to
the public upon request, except to the
extent exempted from disclosure as
provided in 5 U.S.C. 552(b) and de-
scribed in this paragraph (b)(1), or if
disclosure is prohibited by law. Unless
specifically authorized by the Council,
or as set forth in paragraph (b)(2) of
this section, the following records, and
portions thereof, are not available to
the public:

(i) A record, or portion thereof, which
is specifically authorized under criteria
established by an Executive Order to be
kept secret in the interest of national
defense or foreign policy and which is,
in fact, properly classified pursuant to
such Executive Order.

(ii) A record, or portion thereof, re-
lating solely to the internal personnel
rules and practices of an agency.

(iii) A record, or portion thereof, spe-
cifically exempted from disclosure by
statute (other than 5 U.S.C. 552b), pro-
vided that such statute:

(A) Requires that the matters be
withheld from the public in such a

12 CFR Ch. XI (1-1-21 Edition)

manner as to leave no discretion on the
issue; or

(B) Establishes particular criteria for
withholding or refers to particular
types of matters to be withheld.

(iv) A record, or portion thereof, con-
taining trade secrets and commercial
or financial information obtained from
a person and privileged or confidential.

(v) An intra-agency or interagency
memorandum or letter that would not
be routinely available by law to a pri-
vate party in litigation, including, but
not limited to, memoranda, reports,
and other documents prepared by the
personnel of the Council or its con-
stituent agencies, and records of delib-
erations of the Council and discussions
of meetings of the Council, any Council
Committee, or Council staff, that are
not subject to 5 U.S.C. 552b (the Gov-
ernment in the Sunshine Act). In ap-
plying this exemption, the Council will
not withhold records based on the de-
liberative process privilege if the
records were created 25 years or more
before the date on which the records
were requested.

(vi) A personnel, medical, or similar
record, including a financial record, or
any portion thereof, the disclosure of
which would constitute a clearly un-
warranted invasion of personal privacy.

(vii) Records or information compiled
for law enforcement purposes, to the
extent permitted under 5 TU.S.C.
552(b)(7), including records relating to a
proceeding by a financial institution’s
State or Federal regulatory agency for
the issuance of a cease-anddesist order,
or order of suspension or removal, or
assessment of a civil money penalty
and the granting, withholding, or rev-
ocation of any approval, permission, or
authority.

(viii) A record, or portion thereof,
containing, relating to, or derived from
an examination, operating, or condi-
tion report prepared by, or on behalf of,
or for the use of any State or Federal
agency directly or indirectly respon-
sible for the regulation or supervision
of financial institutions.

(ix) A record, or portion thereof,
which contains or is related to geologi-
cal and geophysical information and
data, including maps, concerning wells.
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(2) Discretionary release of erxempt in-
formation. Notwithstanding the applica-
bility of an exemption, the Council will
only withhold records requested under
this paragraph (b) if the Council rea-
sonably foresees that disclosure would
harm an interest protected by an ex-
emption listed in 5 U.S.C. 552(b) and de-
scribed in paragraph (b)(1) of this sec-
tion. In addition, whenever the Council
determines that full disclosure of a re-
quested record is not possible, the
Council will consider whether partial
disclosure is possible and will take rea-
sonable steps necessary to segregate
and release the nonexempt portion of a
record. The Council or the Council’s
designee may elect, under the cir-
cumstances of a particular request, to
disclose all or a portion of any re-
quested record where permitted by law.
Such disclosure has no precedential
significance.

(3) Procedure for records request—(i) Ini-
tial request. Requests for records shall
be submitted in writing to the Execu-
tive Secretary of the Council:

(A) By sending a letter to: FFIEC,
Attn: Executive Secretary, 3501 Fairfax
Drive, Room B-708la, Arlington, VA,
22226-3550. Both the mailing envelope
and the request should be marked
“Freedom of Information Request,”
“FOIA Request,” or the like; or

(B) By facsimile clearly marked
“Freedom of Information Act Re-
quest,” “FOIA Request,” or the like to
the Executive Secretary at (703) 562—
6446; or

(C) By email to the address provided
on the FFIEC’s World Wide Web page,
found at: http:/www.ffiec.gov. Requests
must reasonably describe the records
sought.

(ii) Contents of request. All requests
should contain the following informa-
tion:

(A) The name and mailing address of
the requester, an electronic mail ad-
dress, if available, and the telephone
number at which the requester may be
reached during normal business hours;

(B) A statement as to whether the in-
formation is intended for commercial
use, and whether the requester is an
educational or noncommercial sci-
entific institution, or news media rep-
resentative; and

§1101.4

(C) A statement agreeing to pay all
applicable fees, or a statement identi-
fying any desired fee limitation, or a
request for a waiver or reduction of
fees that satisfies paragraph
(b)(5)(i1)(H) of this section.

(iii) Defective requests. The Council
need not accept or process a request
that does not reasonably describe the
records requested or that does not oth-
erwise comply with the requirements
of this section. The Executive Sec-
retary may return a defective request
specifying the deficiency. The re-
quester may submit a corrected re-
quest, which will be treated as an ini-
tial request.

(iv) Expedited processing. (A) Where a
person requesting expedited access to
records has demonstrated a compelling
need for the records, or where the Ex-
ecutive Secretary has determined to
expedite the response, the Executive
Secretary shall process the request as
soon as practicable. To show a compel-
ling need for expedited processing, the
requester shall provide a statement
demonstrating that:

(I) Failure to obtain the records on
an expedited basis could reasonably be
expected to pose an imminent threat to
the life or physical safety of an indi-
vidual; or

(2) The requester is primarily en-
gaged in information dissemination as
a main professional occupation or ac-
tivity, and there is urgency to inform
the public of the government activity
involved in the request.

(B) The requester’s statement must
be certified to be true and correct to
the best of the person’s knowledge and
belief and explain in detail the basis
for requesting expedited processing.

(C) The formality of the certification
required to obtain expedited treatment
may be waived by the Executive Sec-
retary as a matter of administrative
discretion.

(v) Response to initial requests. (A) Ex-
cept where the Executive Secretary has
determined to expedite the processing
of a request, the Executive Secretary
will respond by mail or electronic mail
to all properly submitted initial re-
quests within 20 working days of re-
ceipt. The time for response may be ex-
tended up to 10 additional working
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days in unusual circumstances, as de-
fined in 5 U.S.C. 5562(a)(6)(B), where the
Council has provided written notice to
the requester setting forth the reasons
for the extension and the date on which
a determination is expected to be dis-
patched. In addition, where the exten-
sion of the 20-day time limit exceeds 10
working days, as described by the
FOIA, the requester shall be provided
with an opportunity to modify the
scope of the FOIA request so that it
can be processed within that time
frame or provided an opportunity to ar-
range an alternative time frame for
processing the request or a modified re-
quest. To aid the requester, the Coun-
cil’s FOIA Public Liaison is available
to assist the requester for this purpose
and in the resolution of any disputes
between the requester and the Council.
The Council’s FOIA Public Liaison’s
contact information is available at
http://www.ffiec.gov/foia.htm. The re-
quester may also seek dispute resolu-
tion services from the Office of Govern-
ment Information Services.

(B) In response to a request that rea-
sonably describes the records sought
and otherwise satisfies the require-
ments of this section, a search shall be
conducted of records in existence and
maintained by the Council on the date
of receipt of the request, and a review
made of any responsive information lo-
cated. The Executive Secretary shall
notify the requester of:

(I) The Executive Secretary’s deter-
mination of the response to the re-
quest;

(2) The reasons for the determina-
tion;

(3) The right of the requester to seek
assistance from the Council’s FOIA
Public Liaison; and

(4) When an adverse determination is
made (including a determination that
the requested record is exempt, in
whole or in part; the request does not
reasonably describe the records sought;
the information requested is not a
record subject to the FOIA; the re-
quested record does not exist, cannot
be located, or has been destroyed; the
requested record is not readily repro-
ducible in the form or format sought
by the requester; a fee waiver request
or other fee categorization matter is
denied; and a request for expedited

12 CFR Ch. XI (1-1-21 Edition)

processing is denied), the Executive
Secretary will advise the requester in
writing of that determination and will
further advise the requester:

(1) If the denial is in part or in whole;

(i1) The name and title of each person
responsible for the denial (when other
than the person signing the notifica-
tion);

(iii) The exemptions relied on for the
denial;

(iv) The right of the requester to ap-
peal any adverse determination to the
Chairman of the Council within 90 days
following the date of issuance of the
notification, as specified in paragraph
(b)(3)(vi) of this section; and

(v) The right of the requester to seek
dispute resolution services from the
Council’s FOIA Public Liaison or the
Office of Government Information
Services.

(vi) Appeals of responses to initial re-
quests. A requester may appeal any ad-
verse determination in writing, within
90 days of the date of issuance of the
adverse determination. Appeals should
refer to the date and tracking number
of the original request and the date of
the Council’s initial ruling. Appeals
should include an explanation of the
basis for the appeal. Appeals shall be
submitted to the Chairman of the
Council:

(A) By sending a letter to: FFIEC,
Attn: Executive Secretary, 3501 Fairfax
Drive, Room B-708la, Arlington, VA,
22226-3550. Both the mailing envelope
and the request should be marked
“Freedom of Information Act Appeal,”
“FOIA Appeal,” or the like; or

(B) By facsimile clearly marked
“Freedom of Information Act Appeal,”
“FOIA Appeal,” or the like to the Ex-
ecutive Secretary at (703) 562-6446; or

(C) By email with the subject line
marked ‘“‘Freedom of Information Act
Appeal,” “FOIA Appeal,” or the like to
FOIA@ffiec.gov.

(vii) Council response to appeals. The
Chairman of the Council, or another
member designated by the Chairman,
will respond to all properly submitted
appeals within 20 working days of ac-
tual receipt of the appeal by the Execu-
tive Secretary. The time for response
may be extended up to 10 additional
working days, as provided in 5 U.S.C.
552(a)(6)(B), or for other periods by
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agreement between the requester and
the Chairman or the Chairman’s des-
ignee.

(4) Procedure for access to records if re-
quest is granted. (i) When a request for
access to records is granted, in whole
or in part, a copy of the records to be
disclosed will be promptly delivered to
the requester or made available for in-
spection in an electronic format,
whichever was requested. Inspection of
records, or duplication and delivery of
copies of records, will be arranged so as
not to interfere with their use by the
Council and other users of the records.

(ii) When delivery to the requester is
to be made, copies of requested records
shall be sent to the requester by reg-
ular U.S. mail to the address indicated
in the request, unless the Executive
Secretary deems it appropriate to send
the documents by another means.

(iii) The Council shall provide a copy
of the record in any form or format re-
quested if the record is readily repro-
ducible by the Council in that form or
format, but the Council need not pro-
vide more than one copy of any record
to a requester.

(iv) By arrangement with the re-
quester, the Executive Secretary may
elect to send the responsive records
electronically if a substantial portion
of the records is in electronic format. If
the information requested is subject to
disclosure under the Privacy Act of
1974, 5 U.S.C. 552a, it will not be sent by
electronic means unless reasonable se-
curity measures can be established.

(5) Fees for document search, review,
and duplication; waiver and reduction of
fee—(1) Definitions—(A) Direct costs
means those expenditures which the
Council actually incurs in searching
for, duplicating, and reviewing docu-
ments to respond to a FOIA request.

(B) Search means all time spent look-
ing for material that is responsive to a
request, including page-by-page or line-
by-line identification of material with-
in documents. Searches may be done
manually or by computer using exist-
ing programming.

(C) Duplication means the process of
making a copy of a document nec-
essary to respond to a FOIA request.
Such copies can take the form of paper
copy, microfilm, audiovisual records,
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or machine readable records (e.g., mag-
netic tape or computer disk).

(D) Review means the process of ex-
amining documents located in response
to a request that is for a commercial
use (see paragraph (b)(5)(1)(E) of this
section) to determine whether any por-
tion of any document located is per-
mitted to be withheld and processing
such documents for disclosure.

(B) Commercial use request means a re-
quest from or on behalf of one who
seeks information for a use or purpose
that furthers the commercial, trade, or
profit interests of the requester or the
person on whose behalf the request is
made. In determining whether a re-
quest falls within this category, the
Executive Secretary will determine the
use to which a requester will put the
records requested and seek additional
information as the Executive Sec-
retary deems necessary.

(F) Educational institution means a
preschool, an elementary or secondary
school, an institution of undergraduate
higher education, an institution of
graduate higher education, an institu-
tion of professional education, and an
institution of vocational education,
which operates a program or programs
of scholarly research.

(G) Noncommercial scientific institution
means an institution that is not oper-
ated on a ‘‘commercial’ basis as that
term is referenced 1in paragraph
(b)(B)(A)(E) of this section, and which is
operated solely for the purposes of con-
ducting scientific research, the results
of which are not intended to promote
any particular product or industry.

(H) Representative of the mews media
means any person or entity that gath-
ers information of potential interest to
a segment of the public, uses its edi-
torial skills to turn the raw materials
into a distinct work, and distributes
that work to an audience. In this para-
graph (b)(5)(i)(H), the term ‘‘news”
means information that is about cur-
rent events or that would be of current
interest to the public. Examples of
news-media entities are television or
radio stations broadcasting to the pub-
lic at large and publishers of periodi-
cals (but only if such entities qualify
as disseminators of ‘“‘news’’) who make
their products available for purchase
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by or subscription by or free distribu-
tion to the general public. These exam-
ples are not all-inclusive. Moreover, as
methods of news delivery evolve (for
example, the adoption of the electronic
dissemination of newspapers through
telecommunications services), such al-
ternative media shall be considered to
be news-media entities. A freelance
journalist shall be regarded as working
for a news-media entity if the jour-
nalist can demonstrate a solid basis for
expecting publication through that en-
tity, whether or not the journalist is
actually employed by the entity. A
publication contract would present a
solid basis for such an expectation; the
Council may also consider the past
publication record of the requester in
making such a determination.

(ii) Fees to be charged. The Council
will charge fees that recoup the full al-
lowable direct costs it incurs, except
that the charging of search and/or du-
plication fees is subject to the restric-
tions of paragraph (b)(5)(ii)(G) of this
section. The Council may contract
with the private sector to locate, re-
produce, and/or disseminate records.
Provided, however, that the Council
has ensured that the ultimate cost to
the requester is no greater than it
would be if the Council performed
these tasks. Fees are subject to change
as costs change. In no case will the
Council contract out responsibilities
which the FOIA provides that it alone
may discharge, such as determining
the applicability of an exemption, or
determining whether to waive or re-
duce fees.

(A) Manual searches and review. The
Council will charge fees at the fol-
lowing rates for manual searches for
and review of records:

(1) If search/review is done by clerical
staff, the hourly rate for GS-7, step 5,
plus 16 percent of the rate to cover ben-
efits;

(2) If search/review is done by profes-
sional staff, the hourly rate for GS-13,
step 5, plus 16 percent of the rate to
cover benefits.

(B) Computer searches. The Council
will charge fees at the hourly rate for
GS-13, step 5, plus 16 percent of the
rate to cover benefits, plus the hourly
cost of operating the computer for
computer searches for records.
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(C) Duplication of records. (I) The per-
page fee for paper copy reproduction of
a document is $.25;

(2) The fee for records generated by
computer is the hourly rate for the
computer operator (at GS-T7, step b5,
plus 16 percent for benefits if clerical
staff, and GS-13, step 5, plus 16 percent
for benefits if professional staff) plus
the cost of materials (computer paper,
tapes, disks, labels, etc.).

(3) If any other method of duplication
is used, the Council will charge the ac-
tual direct cost of duplicating the
records.

(D) Hourly rates. If search, duplica-
tion and/or review is provided by per-
sonnel of member agencies of the Coun-
cil, fees will reflect their actual hourly
rates, plus 16 percent for benefits.

(B) Fees to exceed $25. If the Council
estimates that duplication and/or
search fees are likely to exceed $25, it
will notify the requester of the esti-
mated amount of fees, unless the re-
quester has indicated in advance his/
her willingness to pay fees as high as
those anticipated. In the case of such
notification by the Council, the re-
quester will then have the opportunity
to confer with the Council’s FOIA Pub-
lic Liaison with the object of reformu-
lating the request to meet his/her
needs at a lower cost.

(F) Other services. Complying with re-
quests for special services such as cer-
tifying records as true copies or mail-
ing records by express mail is entirely
at the discretion of the Council. The
Council will recover the full costs of
providing such services to the extent it
elects to provide them.

(G) Restriction on assessing fees. (1)
The Council will not charge fees to any
requester, including commercial use
requesters, if the cost of collecting a
fee would be equal to or greater than
the fee itself.

(2)(i) If the Council fails to comply
with the time limits specified in the
FOIA in which to respond to a request,
the Council will not charge search fees,
or, in the case of a requester described
in paragraph (b)(5)(iii)(B) of this sec-
tion, will not charge duplication fees,
except as described in paragraphs
(b)(5)(A1)(G)(2)(#i) through (iv) of this
section.
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(i) If the Council has determined
that unusual circumstances apply (as
the term is defined in the FOIA) and
the Council provided a timely written
notice to the requester in accordance
with the FOIA, a failure to comply
with the time limit shall be excused for
an additional 10 working days.

(7ii) If the Council has determined
that unusual circumstances apply (as
the term is defined in the FOIA) and
more than 5,000 pages are necessary to
respond to the request, the Council
may charge search fees, or, in the case
of requesters described in paragraph
(b)(5)(1ii)(B) of this section, may charge
duplication fees, if the following steps
are taken: The Council provided timely
written notice of unusual cir-
cumstances to the requester in accord-
ance with the FOIA; and The Council
discussed with the requester via writ-
ten mail, email message, or telephone
(or made not less than three good-faith
attempts to do so) how the requester
could effectively limit the scope of the
request in accordance with 5 U.S.C.
552(a)(6)(B)(ii). If this exception is sat-
isfied, the Council may charge all ap-
plicable fees incurred in the processing
of the request.

(iv) If a court has determined that ex-
ceptional circumstances exist, as de-
fined by the FOIA, a failure to comply
with the time limits shall be excused
for the length of time provided by the
court order.

(H) Waiving or reducing fees. As part
of the initial request for records, a re-
quester may ask that the Council
waive or reduce fees if disclosure of the
records is in the public interest be-
cause it is likely to contribute signifi-
cantly to public understanding of the
operations or activities of the Council
and is not primarily in the commercial
interest of the requester. The initial
request for records must also state the
justification for a waiver or reduction
of fees. Determinations as to a waiver
or reduction of fees will be made by the
Executive Secretary of the Council and
the requester will be notified in writing
of his/her determination. A determina-
tion not to grant a request for a waiver
or reduction of fees under this para-
graph (b)(5)(ii)(H) may be appealed to
the Chairman of the Council pursuant
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to the procedure set forth in paragraph
(b)(3)(vi) of this section.

(iii) Categories of requesters—(A) Com-
mercial use requesters. The Council will
assess fees for commercial use request-
ers sufficient to recover the full direct
costs of searching for, reviewing for re-
lease, and duplicating the records
sought. Commercial use requesters are
not entitled to two hours of free search
time nor 100 free pages of reproduction
of documents.

(B) News media, educational and non-
commercial scientific institution request-
ers. Requesters who are representatives
of the news media, educational and
noncommercial scientific institution
requesters. The Council shall provide
documents to requesters in these cat-
egories for the cost of reproduction
alone, excluding fees for the first 100
pages.

(C) All other requesters. The Council
shall charge requesters who do not fit
into any of the categories in para-
graphs (b)(5)(iii)(A) and (B) of this sec-
tion fees which recover the full reason-
able direct cost of searching for and re-
producing records that are responsive
to the request, except that the first 100
pages of reproduction and the first two
hours of search time shall be furnished
without a fee.

(D) Description of records. All request-
ers must specifically describe records
sought.

(iv) Interest on unpaid fees. The Coun-
cil may Dbegin assessing interest
charges on an unpaid bill starting on
the 31st day following the day on which
the bill was sent. Interest will be at the
rate prescribed in 31 U.S.C. 3717 and
will accrue from the date of the billing.

(v) Fees for unsuccessful search and re-
view. The Council may assess fees for
time spent searching and reviewing,
even if it fails to locate the records or
if records located are determined to be
exempt from disclosure.

(vi) Aggregating requests. A re-
quester(s) may not file multiple re-
quests each seeking portions of a docu-
ment or documents, solely in order to
avoid payment of fees. If this is done,
the Council may aggregate any such
requests and charge accordingly. In no
case will the Council aggregate mul-
tiple requests on unrelated subjects
from the same requester.
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(vii) Advance payment of fees. The
Council will not require a requester to
make an assurance of payment or an
advance payment unless:

(A) The Council estimates or deter-
mines that allowable charges that a re-
quester may be required to pay are
likely to exceed $250. The Council will
notify the requester of the likely cost
and obtain satisfactory assurance of
full payment where the requester has a
history of prompt payment of FOIA
fees, or require an advance payment of
an amount up to the full estimated
charges in the case of requesters with
no history of payment; or

(B) A requester has previously failed
to pay a fee charged in a timely fash-
ion. The Council may require the re-
quester to pay the full amount owed
plus any applicable interest as provided
in paragraph (b)(5)(iv) of this section or
demonstrate that he/she has, in fact,
paid the fee, and to make an advance
payment of the full amount of the esti-
mated fee before the Council begins to
process a new request or a pending re-
quest from that requester.

(C) When the Council acts under
paragraph (b)(6)(vii)(A) or (B) of this
section, the administrative time limits
prescribed in subsection (a)(6) of the
FOIA (i.e., 20 working days from re-
ceipt of initial requests, plus permis-
sible extensions of these time limits)
will begin only after the Council has
received the fee payments described.

(6) Records of another agency. If a re-
quested record originated with or in-
corporates the information of another
State or Federal agency or department,
upon receipt of a request for the record
the Council will promptly inform the
requester of this circumstance and im-
mediately shall forward the request to
the originating agency or department
either for processing in accordance
with the latter’s regulations or for
guidance with respect to disposition.

[82 FR 30726, July 3, 2017]

§1101.5 Testimony and production of
documents in response to subpoena,
order, etc.

No person shall testify, in court or
otherwise, as a result of activities on
behalf of the Council without prior
written authorization from the Coun-
cil. This section shall not restrict the

12

12 CFR Ch. XI (1-1-21 Edition)

authority of a Council member to tes-
tify before Congress on matters within
his or her official responsibilities as a
Council member. No person shall fur-
nish documents reflecting information
of the Council in compliance with a
subpoena, order, or otherwise, without
prior written authorization from the
Council. The Council may authorize
testimony or production of documents
after the litigant (or the litigant’s at-
torney) submits an affidavit to the
Council setting forth the interest of
the litigant and the testimony or docu-
ments desired. Authorization to testify
or produce documents is limited to au-
thority expressly granted by the Coun-
cil. When the Council has not author-
ized testimony or production of docu-
ments, the individual to whom the sub-
poena or order has been directed will
appear in court and respectfully state
that he or she is unable to comply fur-
ther with the subpoena or order by rea-
son of this section.

PART 1102—APPRAISER
REGULATION

Subpart A—Temporary Waiver Requests

Sec.

1102.1 Authority, purpose, and scope.

1102.2 Requirements for requests.

1102.3 Other requests and information sub-
missions.

1102.4 Notice and comment.

1102.5 Subcommittee determination.

1102.6 Waiver extension.

1102.7 Waiver termination.

Subpart B—Rules of Practice for
Proceedings

1102.20 Authority, purpose, and scope.

1102.21 Definitions.

1102.22 Appearance and practice before the
Subcommittee.

1102.23 Formal requirements as to papers
filed.

1102.24 Filing requirements.

1102.25 Service.

1102.26 When papers are deemed filed or
served.

1102.27 Computing time.

1102.28 Documents and exhibits
ceedings public.

1102.29 Conduct of proceedings.

1102.30 Rules of evidence.

1102.31 Burden of proof.

1102.32 Notice of Intention to Commence a
Proceeding.

1102.33 Rebuttal or Notice Not To Contest.

in pro-
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1102.34 Briefs, memoranda and statements.

1102.35 Opportunity for informal settle-
ment.

1102.36 Oral presentations.

1102.37 Decision of the Subcommittee and
judicial review.

1102.38 Compliance activities.

1102.39 Duty to cooperate.

Subpart C—Rules Pertaining to the Privacy
of Individuals and Systems of Records
Maintained by the Appraisal Sub-
committee

1102.100 Authority, purpose and scope.

1102.101 Definitions.

1102.102 Times, places and requirements for
requests pertaining to individual records
in a record system and for the identifica-
tion of individuals making requests for
access to records pertaining to them.

1102.103 Disclosure of requested records.

1102.104 Special procedure: Medical records.

1102.1056 Requests for amendment of records.

1102.106 Review of requests for amendment.

1102.107 Appeal of initial adverse agency de-
termination regarding access or amend-
ment.

1102.108 General provisions.

1102.109 Fees.

1102.110 Penalties.

Subpart D—Description of Office,
Procedures, Public Information

1102.300
1102.301

Purpose and scope.

Definitions.

1102.302 ASC authority and functions.

1102.303 Organization and methods of oper-
ation.

1102.304 Federal Register publication.

1102.305 Publicly available records.

1102.306 Procedures for requesting records.

1102.307 Disclosure of exempt records.

1102.308 Right to petition for issuance,
amendment and repeal of rules of general
application.

1102.309 Confidential treatment procedures.

1102.310 Service of process.

Subpart E—Collection and Transmission of
Appraisal Management Company
(AMC) Registry Fees

1102.400 Authority, purpose, and scope.

1102.401 Definitions.

1102.402 Establishing the annual AMC reg-
istry fee.

1102.403 Collection and transmission of an-
nual AMC registry fees.

AUTHORITY: 12 U.S.C. 3348(a), 3332, 3335, 3338
(a)(4)(B), 3348(c), 5 U.S.C. 5b2a, 553(e); Execu-
tive Order 12600, 52 FR 23781 (3 CFR, 1987
Comp., p. 235).

EDITORIAL NOTE: Nomenclature changes to
part appear at 83 FR 43739, Aug. 28, 2018.
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Subpart A—Temporary Waiver
Requests

AUTHORITY: 12 U.S.C. 3348(D).

SOURCE: 57 FR 10982, Apr. 1, 1992, unless
otherwise noted.

§1102.1 Authority, purpose and scope.

(a) Authority. This subpart is issued
under section 1119(b) of title XI of the
Financial Institutions Reform, Recov-
ery, and Enforcement Act of 1989
(“FIRREA”) (12 U.S.C. §3348(b)).

(b) Purpose and scope. This subpart
prescribes rules of practice and proce-
dure governing temporary waiver pro-
ceedings under Section 1119(b) of title
XTI of FIRREA (12 U.S.C. 3348(b)). These
procedures apply whenever a State ap-
praiser regulatory agency requests the
Appraisal Subcommittee of the Federal
Financial Institutions Examination
Council (‘“ASC”) for a waiver of any re-
quirement relating to certification or
licensing of a person to perform ap-
praisals under title XI of FIRREA.
They also apply whenever the ASC,
based on sufficient, credible informa-
tion or requests received from other
persons or entities, initiates a tem-
porary waiver proceeding.

§1102.2 Requirements for requests.

A request will not be deemed re-
ceived by the ASC unless it fully and
accurately sets out:

(a) If the requester is a State Ap-
praiser Regulatory Agency, a written,
duly authorized determination by the
State Appraiser Regulatory Agency
that there is a scarcity of State li-
censed or State certified appraisers
leading to significant delays in obtain-
ing appraisals in federally related
transactions. The scarcity can relate
to the entire State or to particular
geographical or political subdivisions.
In the absence of such a written deter-
mination, a State Appraiser Regu-
latory Agency must ask the ASC for
such a determination;

(b) The requirement or requirements
of State law from which relief is being
sought;

(c) A description of all significant
problems currently being encountered
in efforts to comply with title XI;
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(d) The nature of the scarcity of cer-
tified or licensed appraisers (including
supporting documentation);

(e) The extent of the delays antici-
pated or experienced in obtaining the
services of certified or licensed apprais-
ers (including supporting documenta-
tion);

(f) The reasons why the requester be-
lieves that the requirement or require-
ments are causing the scarcity of cer-
tified or licensed appraisers and the
service delays; and

(g) A specific plan for expeditiously
alleviating the scarcity and the service
delays.

§1102.3 Other requests and informa-
tion submissions.

The federal financial institutions
regulatory agencies and the Resolution
Trust Corporation, their respective
regulated financial institutions, and
other persons or institutions with a de-
monstrable interest in appraiser regu-
lation, may ask the ASC for a deter-
mination under §1102.2(a) of this sub-
part, and may ask that the ASC exer-
cise its discretionary authority to ini-
tiate a temporary waiver proceeding.
Such regulated financial institutions
and other persons or institutions do
not need to comply with §1102.2(g) of
this subpart, but are strongly encour-
aged to include meaningful suggestions
and recommendations for remedying
the situation. A copy of the request or
informational submission shall be for-
warded promptly to the State Ap-
praiser Regulatory Agency. The ASC
shall consider these submissions and
requests in exercising its authority to
initiate a temporary waiver procedure.
When the ASC initiates a temporary
waiver proceeding, these documents
shall correspond to a received request
under §1102.4 of this subpart.

§1102.4 Notice and comment.

The ASC shall publish promptly in
the FEDERAL REGISTER a notice re-
specting:

(a) The received request; or

(b) The ASC order initiating a tem-
porary waiver proceeding. The notice
or initiation order shall contain a con-
cise general statement of the nature
and basis for the action and shall give
interested persons 30 calendar days
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from its publication in which to submit
written data, views and arguments.

§1102.5 Subcommittee determination.

Within 45 calendar days of the date of
the publication of the notice or initi-
ation order in the FEDERAL REGISTER,
the ASC, by order, shall either grant or
deny a waiver in whole, in part, and
upon specified terms and conditions,
including provisions for waiver termi-
nation. Such order shall respond to
comments received from interested
members of the public and shall pro-
vide the reasons for the ASC’s finding.
The order shall be published promptly
in the FEDERAL REGISTER, which, in the
case of an approval order, shall be after
Federal Financial Institution Exam-
ination Council concurrence. Upon the
ASC’s determination that an emer-
gency exists, the ASC may issue an in-
terim approval order simultaneously
with its action under §1120.4 of this
subpart. Any ASC approval order shall
be effective only upon Federal Finan-
cial Institution Examination Council
concurrence.

§1102.6 Waiver extension.

The ASC may initiate an extension of
temporary waiver relief and shall fol-
low §§1102.4, 1102.5 and 1102.7 of this
subpart. A State Appraiser Regulatory
Agency also may request an extension
of temporary waiver relief by for-
warding an additional written request
to the ASC. A request for an extension
from State Appraiser Regulatory Agen-
cy shall be subject to all the require-
ments of this subpart.

§1102.7 Waiver termination.

The ASC at any time may terminate
a waiver order on the finding that:

(a) The significant delays in obtain-
ing the services of certified or licensed
appraisers no longer exist; or

(b) The terms and conditions of the
waiver order are not being satisfied.
The ASC shall publish a finding of
waiver termination promptly in the
FEDERAL REGISTER, giving interested
persons no less than 30 calendar days
from publication in which to submit
written data, views and arguments. In
the absence of further ASC action to
the contrary, the finding of waiver ter-
mination automatically shall become
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final 21 calendar days after the close of
the comment period.

Subpart B—Rules of Practice for
Proceedings

AUTHORITY: 12 U.S.C. 3332, 3335, 3347, and
3348(c).

SOURCE: 57 FR 31650, July 17, 1992, unless
otherwise noted.

§1102.20
scope.

(a) Authority. This subpart is issued
under sections 1103, 1106, 1118 and
1119(c) of title XI of the Financial In-
stitutions Reform, Recovery, and En-
forcement Act of 1989 (FIRREA) (12
U.S.C. 3332, 3335, 3347, and 3348(c)).

(b) Purpose and scope. This subpart
prescribes rules of practice and proce-
dure governing non-recognition pro-
ceedings under section 1118 of title XI
(12 U.S.C. 3347); and other proceedings
necessary to carry out the purposes of
title XI under section 1119(c) of title XI
(12 U.S.C. 3348(c)).

[67 FR 31650, July 17, 1992, as amended at 57
FR 35004, Aug. 7, 1992]

Authority, purpose, and

§1102.21 Definitions.

As used in this subpart:

(a) Subcommittee or ASC means the
Appraisal Subcommittee of the Federal
Financial Institutions Examination
Council, as established under section
1011 of title XTI (12 U.S.C. 3310).

(b) Party means the ASC or a person,
agency or other entity named as a
party, including, when appropriate,
persons appearing in the proceeding
under §1102.22 of this subpart.

(c) Respondent means any party other
than the ASC.

(d) Secretary means the Secretary of
the ASC under its Rules of Operation.

§1102.22 Appearance and practice be-
fore the Subcommittee.

(a) By attorneys and notice of appear-
ance. Any person who is a member in
good standing of the bar of the highest
court of any State or of the District of
Columbia, or of any possession, terri-
tory, or commonwealth of the United
States, may represent parties before
the ASC upon filing with the Secretary
a written notice of appearance stating
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that he or she is currently qualified as
provided in this paragraph and is au-
thorized to represent the particular
party on whose behalf he or she acts.

(b) By mnon-attorneys. An individual
may appear on his or her own behalf. A
member of a partnership may represent
the partnership, and an officer, direc-
tor or employee of any government
unit, agency, institution, corporation
or authority may represent that unit,
agency, institution, corporation or au-
thority. The partner, officer, director
or employee must file with the Sec-
retary a written statement that he or
she has been duly authorized by the
partnership, government unit, agency,
institution, corporation or authority
to act on its behalf. The ASC may re-
quire the representative to attach to
the statement appropriate supporting
documentation, such as a corporate
resolution.

(c) Conduct during proceedings. All
participants in a proceeding shall con-
duct themselves with dignity and in an
orderly and ethical manner. The attor-
ney or other representative of a party
shall make every effort to restrain a
client from improper conduct in con-
nection with a proceeding. Improper
language or conduct, refusal to comply
with directions, use of dilatory tactics,
or refusal to adhere to reasonable
standards of orderly and ethical con-
duct constitute grounds for immediate
exclusion from the proceeding at the
direction of the ASC.

§1102.23 Formal requirements as to
papers filed.

(a) Form. All papers filed under this
subpart must be double-spaced and
printed or typewritten on 8%” x 11”7
paper. All copies shall be clear and leg-
ible.

(b) Caption. All papers filed must in-
clude at the head thereof, or on a title
page, the name of the ASC and of the
filing party, the title and/or docket
number of the proceeding and the sub-
ject of the particular paper.

(c) Party names, signatures, certificates
of service. All papers filed must set
forth the name, address and telephone
number of the attorney or party mak-
ing the filing, must be signed by the at-
torney or party, and must be accom-
panied by a certification setting forth
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when and how service has been made
on all other parties.

(d) Copies. Unless otherwise specifi-
cally provided in the notice of pro-
ceeding or by the ASC during the pro-
ceeding, an original and one copy of all
documents and papers shall be fur-
nished to the Secretary.

§1102.24 Filing requirements.

(a) Filing. All papers filed with the
ASC in any proceeding shall be filed
with the Secretary, Appraisal Sub-
committee, 1326 G Street NW, Suite
500, Washington, DC 20005.

(b) Manner of filing. Unless otherwise
specified by the ASC, filing may be ac-
complished by:

(1) Personal service;

(2) Delivering the papers to a reliable
commercial courier service, overnight
delivery service, or to the U.S. Post Of-
fice for Express Mail delivery; and

(3) Mailing the papers by first class,
registered, or certified mail.

[67 FR 31650, July 17, 1992, as amended at 69
FR 2501, Jan. 16, 2004]

§1102.25 Service.

(a) Methods, appearing party. A serv-
ing party, who has made an appearance
under §1102.22 of this subpart, shall use
one or more of the following methods
of service:

(1) Personal service;

(2) Delivering the papers to a reliable
commercial courier service, overnight
delivery service, or to the U.S. Post Of-
fice for Express Mail delivery; and

(3) Mailing the papers by first class,
registered, or certified mail.

(b) Methods; non-appearing party. If a
party has not appeared in the pro-
ceeding in accordance with §1102.22 of
this subpart, the ASC or any other
party shall make service by any of the
following methods:

(1) By personal service;

(2) By delivery to a person of suitable
age and discretion at the party’s last
known address;

(3) By registered or certified mail ad-
dressed to the party’s last known ad-
dress; or

(4) By any other manner reasonably
calculated to give actual notice.

(c) By the Subcommittee. All papers re-
quired to be served by the ASC shall be
served by the Secretary unless some
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other person shall be designated for
such purpose by the ASC.

(d) By the respondent. All papers filed
in a proceeding under this subpart
shall be served by a respondent on the
Secretary and each party’s attorney,
or, if any party is not so represented,
then upon such party. Such service
may be made by any of the appropriate
methods specified in paragraphs (a) and
(b) of this section.
§1102.26 When papers are deemed
filed or served.

(a) Effectiveness. Filing and service
are deemed effective:

(1) For personal service or same-day
commercial courier delivery, upon ac-
tual delivery; and

(2) For overnight commercial deliv-
ery service, U.S. Express Mail delivery,
or first class, registered, or certified
mail, upon deposit in, or delivery to, an
appropriate point of collection.

(b) Modification. The effective times
for filing and service in paragraph (a)
of this section may be modified by the
ASC in the case of filing or by agree-
ment of the parties in the case of serv-
ice.

§1102.27 Computing time.

(a) General rule. In computing any pe-
riod of time prescribed or allowed by
this subpart, the date of the act, event
or default from which the designated
period of time begins to run is not in-
cluded. The last day so computed is in-
cluded, unless it is a Saturday, Sunday,
or Federal holiday, in which event the
period runs until the end of the next
day which is not a Saturday, Sunday or
Federal holiday. Intermediate Satur-
days, Sundays, and Federal holidays
shall not be included in the computa-
tion.

(b) For service and filing responsive pa-
pers. Whenever a time limit is meas-
ured by a prescribed period from the
service of any notice or paper, the ap-
plicable time periods are calculated as
follows:

(1) If service is made by first class,
registered or certified mail, add three
days to the prescribed period; and

(2) If service is made by express mail
or overnight delivery service, add one
day to the prescribed period.
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§1102.28 Documents and exhibits in
proceedings public.

Unless and until otherwise ordered
by the ASC or unless otherwise pro-
vided by statute or by ASC regulation,
all documents, papers and exhibits
filed in connection with any pro-
ceeding, other than those that may be
withheld from disclosure under appli-
cable law, shall be placed by the Sec-
retary in the proceeding’s public file
and will be available for public inspec-
tion and copying at the address set out
in §1102.24 of this subpart.

§1102.29 Conduct of proceedings.

(a) In general. Unless otherwise pro-
vided in the notice of proceedings, all
proceedings under this subpart shall be
conducted as hereinafter provided.

(b) Written submissions. All aspects of
the proceeding shall be conducted by
written submissions only, with the ex-
ception of oral presentations allowed
under §1102.36 of this subpart.

(c) Disqualification. A Subcommittee
member who deems himself or herself
disqualified may at any time withdraw.
Upon receipt of a timely and sufficient
affidavit of personal bias or disquali-
fication of such member, the ASC will
rule on the matter as a part of the
record and decision in the case.

(d) User of ASC staff. Appropriate
members of the ASC’s staff who are not
engaged in the performance of inves-
tigative or prosecuting functions in the
proceeding may advise and assist the
ASC in the consideration of the case
and in the preparation of appropriate
documents for its disposition.

(e) Authority of Subcommittee Chair-
person. The Chairperson of the ASC, in
consultation with other members of
the ASC whenever appropriate, shall
have complete charge of the proceeding
and shall have the duty to conduct it
in a fair and impartial manner and to
take all necessary action to avoid
delay in the disposition of proceedings
in accordance with this subpart.

(f) Conferences. (1) The ASC may on
its own initiative or at the request of
any party, direct all parties or counsel
to meet with one or more duly author-
ized ASC members or staff at a speci-
fied time and place, or to submit to the
ASC or its designee, suggestions in
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writing for the purpose of considering
any or all of the following:

(i) Scheduling of matters, including a
timetable for the information-gath-
ering phase of the proceeding;

(ii) Simplification and clarification
of the issues;

(iii) Stipulations and admissions of
fact and of the content and authen-
ticity of documents;

(iv) Matters of which official notice
will be taken; and

(v) Such other matters as may aid in
the orderly disposition of the pro-
ceeding, including disclosure of the
names of persons submitting affidavits
or other documents and exhibits which
may be introduced into the public file
of the proceeding.

(2) Such conferences will not be re-
corded, but the Secretary shall place in
the proceeding’s public file a memo-
randum summarizing the results of the
conference and shall provide a copy of
the memorandum to each party. The
memorandum shall control the subse-
quent course of the proceedings, unless
the ASC for good cause shown by one
or more parties to the conference,
modifies those results and instructs
the Secretary to place an amendatory
memorandum to that effect in the pub-
lic file.

(g) Changes or extensions of time and
changes of place of proceeding. The ASC,
in connection with initiating a specific
proceedings under §1102.32 of this sub-
part, may instruct the Secretary to
publish in the FEDERAL REGISTER time
limits different from those specified in
this subpart, and may, on its own ini-
tiative or for good cause shown, issue
an exemption changing the place of the
proceeding or extending any time limit
prescribed by this subpart, including
the date for ending the information-
gathering phase of the proceeding.

(h) Call for further briefs, memoranda,
statements; reopening of matters. The
ASC may call for the production of fur-
ther information upon any issue, the
submission of briefs, memoranda and
statements (together with written re-
sponses), and, upon appropriate notice,
may reopen any aspect of the pro-
ceeding at any time prior to a decision
on the matter.

[67 FR 31650, July 17, 1992, as amended at 57
FR 35004, Aug. 7, 1992]
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§1102.30 Rules of evidence.

(a) In general. (1) Except as is other-
wise set forth in this section, relevant,
material and reliable evidence that is
not unduly repetitive is admissible to
the fullest extent authorized by the
Administrative Procedure Act (b U.S.C.
551 et seq.) and other applicable law.

(2) Evidence that would be admissible
under the Federal Rules of Evidence is
admissible in a proceeding conducted
under this subpart.

(3) Evidence that would be inadmis-
sible under the Federal Rules of Evi-
dence may be deemed or ruled admis-
sible in a proceeding conducted under
this subpart if such evidence is rel-
evant, material, reliable and not un-
duly repetitive.

(b) Stipulations. Any party may stipu-
late in writing as to any relevant mat-
ters of fact, law, or the authenticity of
any relevant documents. The Secretary
shall place such stipulations in the
public file, and they shall be binding on
the parties.

(c) Official notice. Every matter offi-
cially noticed by the ASC shall appear
in the public file, unless the ASC deter-
mines that the matter must be with-
held from public disclosure under ap-
plicable Federal law.

§1102.31 Burden of proof.

The ultimate burden of proof shall be
on the respondent. The burden of going
forward with a prima facie case shall be
on the ASC.

§1102.32 Notice of Intention to Com-
mence a Proceeding.

The ASC shall instruct the Secretary
or other designated officer acting for
the ASC to publish in the FEDERAL
REGISTER a Notice of Intention To
Commence A Proceeding (Notice of In-
tention). The Notice of Intention shall
be served upon the party or parties to
the proceeding and shall commence at
the time of service. The Notice of In-
tention shall state the legal authority
and jurisdiction under which the pro-
ceeding is to be held; shall contain, or
incorporate by appropriate reference, a
specific statement of the matters of
fact or law constituting the grounds
for the proceeding; and shall state a
date no sooner than 25 days after serv-
ice of the Notice of Intention is made
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for termination of the information-
gathering phase of the proceeding. The
Notice of Intention also must contain a
bold-faced warning respecting the ef-
fect of a failure to file a Rebuttal or
Notice Not To Contest under §1102.33(d)
of this subpart. The ASC may amend a
Notice of Intention in any manner and
to the extent consistent with provi-
sions of applicable law.

§1102.33 Rebuttal or Notice Not To
Contest.

(a) When required. A party to the pro-
ceeding may file either a Rebuttal or a
Notice Not to Contest the statements
contained in the Notice of Intention or
any amendment thereto with the Sec-
retary within 15 days after being served
with the Notice of Intention or an
amendment to such Notice. The Sec-
retary shall place the Rebuttal or the
Notice Not To Contest in the public
file.

(b) Requirements of Rebuttal; effect of
failure to deny. A Rebuttal filed under
this section shall specifically admit,
deny or state that the party does not
have sufficient information to admit or
deny each statement in the Notice of
Intention. A statement of lack of infor-
mation shall have the effect of a de-
nial. Any statement not denied shall be
deemed to be admitted. When a party
intends to deny only a part or a quali-
fication of a statement, the party shall
admit so much of it as is true and shall
deny only the remainder.

(c) Notice Not To Contest. A party fil-
ing a Notice Not To Contest the state-
ment of fact set forth in the Notice of
Intention shall constitute a waiver of
the party’s opportunity to rebut the
facts alleged, and together with the
Notice of Intention and any referenced
documents, will provide a record basis
on which the ASC shall decide the mat-
ter. The filing of a Notice Not To Con-
test shall not constitute a waiver of
the right of such party to a judicial re-
view of the ASC’s decision, findings
and conclusions.

(d) Effect of failure to file Rebuttal or
Notice Not To Contest. Failure of a party
to file a response required by this sec-
tion within the time provided shall
constitute a waiver of the party’s op-
portunity to rebut and to contest the
statements in the Notice of Intention
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and shall constitute authorization for
the ASC to find the facts to be as pre-
sented in the Notice of Intention and
to file with the Secretary a decision
containing such findings and appro-
priate conclusions. The ASC, for good
cause shown, will permit the filing of a
Rebuttal after the prescribed time.

§1102.34 Briefs, memoranda and state-
ments.

(a) By the parties. Until the end of the
information-gathering phase of the
proceeding, any party may file with
the Secretary a written brief, memo-
randum or other statement providing
factual data and policy and legal argu-
ments regarding the matters set out in
the Notice of Intention. The filing
party shall simultaneously serve other
parties to the proceeding with a copy
of the document. No later than ten
days after such service, any party may
file with the Secretary a written re-
sponse to the document and must si-
multaneously serve a copy thereof on
the other parties to the proceeding.
The Secretary will receive documents
and responses and will place them in
the public file.

(b) By interested persons, in non-rec-
ognition proceedings. Until the end of
the information-gathering phase of a
proceeding under section 1118 of
FIRREA (12 U.S.C. 3347), any person
with a demonstrable, direct interest in
the outcome of the proceeding may file
with the Secretary a written brief,
memorandum or other statement pro-
viding factual data and policy and
legal arguments regarding the matters
set out in the Notice of Intention. The
ASC’s Chairperson or his or her des-
ignee may not accept any such written
brief, memorandum or other statement
if the submitting person cannot dem-
onstrate a direct interest in the out-
come of the proceeding. Upon accept-
ance of the written brief, memorandum
or other statement, the Secretary shall
make copies of the document and for-
ward one copy thereof to each party to
the proceeding. No later than ten days
after such service, any party may file
with the Secretary a written response
to the document and must simulta-
neously serve one copy thereof on the
other parties to the proceeding. The
Secretary will place a copy of such
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briefs, memoranda, statements and re-
sponses in the public file.

§1102.35 Opportunity for informal set-
tlement.

Any party may at any time submit to
the Secretary, for consideration by the
Subcommittee, written offers or pro-
posals for settlement of a proceeding,
without prejudice to the rights of the
parties. No offer or proposal shall be
included in the proceeding’s public file
over the objection of any party to such
proceeding. This paragraph shall not
preclude settlement of any proceeding
by the filing of a Notice Not To Con-
test as provided in §1102.33(c) or by the
submission of the case to the ASC on a
stipulation of facts.

§1102.36 Oral presentations.

(a) In general. A party does not have
a right to an oral presentation. Under
this section, a party’s request to make
an oral presentation may be denied if
such a denial is appropriate and rea-
sonable under the circumstances. An
oral presentation shall be considered as
an opportunity to offer, emphasize and
clarify the facts, policies and laws con-
cerning the proceeding.

(b) Method and time of request. Be-
tween the commencement of the pro-
ceeding and ten days before the end of
the information-gathering phase, any
party to the proceeding may file with
the Secretary a letter requesting that
the Secretary schedule an opportunity
for the party to give an oral presen-
tation to the ASC. That letter shall in-
clude the reasons why an oral presen-
tation is necessary.

(c) ASC processing. The Secretary
must promptly forward the letter re-
quest to the Chairman of the ASC. The
Chairman, after informally contacting
other ASC members and the ASC’s sen-
ior staff for their views, will instruct
the Secretary to forward a letter to the
party either: Scheduling a date and
time for the oral presentation and
specifying the allowable duration of
the presentation; or declining the re-
quest and providing the reasons there-
for. The party’s letter request and the
ASC’s response will be included in the
proceeding’s public file.

(d) Procedure on presentation day. On
the appropriate date and time, the
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party or his or her attorney (if any)
will make the oral presentation before
the ASC. Any ASC member may ask
the party or the attorney, as the case
may be, pertinent questions relating to
the content of the oral presentation.
Oral presentations will not be recorded
or otherwise transcribed. The Sec-
retary must enter promptly into the
proceeding’s public file a memorandum
summarizing the subjects discussed
during the oral presentation.

§1102.37 Decision of the
committee and judicial review.
At a reasonable time after the end of
the information-gathering phase of the
proceeding, but not exceeding 35 days,
the ASC shall issue a final decision,
containing specified terms and condi-
tions as it deems appropriate, in the
matter and shall cause the decision to
be published promptly in the FEDERAL
REGISTER. The final decision shall be
effective on issuance. The Secretary
shall serve the decision upon the par-
ties promptly, shall place it in the pro-
ceeding’s public file and shall furnish it
to such other persons as the ASC may
direct. Pursuant to the provisions of
chapter 7 of title 5 of the U.S. Code and
section 1118(c)(3) of title XI of FIRREA
(12 U.S.C. 3348(c)(3)), a final decision of
the ASC is a prerequisite to seeking ju-
dicial review.

§1102.38 Compliance activities.

(a) Where, from complaints received
from members of the public, commu-
nications from Federal or State agen-
cies, examination of information by
the ASC, or otherwise, it appears that
a person has violated, is violating or is
about to violate title XI of FIRREA or
the rules or regulations thereunder,
the ASC staff may commence an infor-
mal, preliminary inquiry into the mat-
ter. If, upon such inquiry, it appears
that one or more allegations relate to
possible violations of regulations ad-
ministered by another agency or in-
strumentality of the Federal Govern-
ment, then the matter shall be referred
to that agency or instrumentality for
appropriate action. The ASC, pursuant
to its responsibilities under section
1103(a)(2) of title XI (12 TU.S.C.
3332(a)(2)) and section 1119(c) of title XI
(12 U.S.C. 3348)), shall monitor the mat-

Sub-
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ter. If, upon inquiry, it appears that
one or more allegations are within the
ASC’s jurisdiction, then the ASC, in its
discretion, may determine to com-
mence a formal investigation respect-
ing the matter and shall instruct the
Secretary to create a public file for the
formal investigation. The Secretary
shall place in that file a memorandum
naming the person or persons subject
to the investigation and the statutory
basis for the investigation.

(b) Unless otherwise instructed by
the ASC or required by law, the Sec-
retary shall ensure that all other pa-
pers, documents and materials gath-
ered or submitted in connection with
the investigation are non-public and
for ASC use only.

(c) Persons who become involved in
preliminary inquiries or formal inves-
tigations may, on their own initiative,
submit a written statement to the Sec-
retary setting forth their interests, po-
sitions or views regarding the subject
matter of the investigation. Upon re-
quest, the staff, in its discretion, may
advise such persons of the general na-
ture of the investigation, including the
indicated violations as they pertain to
them and the amount of time that may
be available for preparing and submit-
ting such a statement prior to the pres-
entation of a staff recommendation to
the ASC. Upon the commencement of a
formal investigation or a proceeding
under this subpart, the Secretary shall
place any such statement in the appro-
priate public file.

(d) In instances where the staff has
concluded its inquiry of a particular
matter and has determined that it will
not recommend the commencement of
a formal investigation or a proceeding
under this subpart against a person,
the staff shall advise the person that
its inquiry has been terminated. Such
advice, if given, must in no way be con-
strued as indicating that the person
has been exonerated or that no action
may ultimately result from the staff’s
inquiry into the particular matter.

§1102.39 Duty to cooperate.

In the course of the investigations
and proceedings, the ASC (and its staff,
with appropriate authorization) must
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provide parties or persons ample oppor-
tunity to work out problems by con-
sent, by settlement, or in some other
manner.

Subpart C—Rules Pertaining to the
Privacy of Individuals and
Systems of Records Main-
tained by the Appraisal Sub-
committee

AUTHORITY: Privacy Act of 1974, Pub. L. 93—
579, 88 Stat. 1896; 12 U.S.C. 552a, as amended.

SOURCE: 57 FR 36357, Aug. 13, 1992, unless
otherwise noted.

§1102.100 Authority, and

scope.

purpose

(a) This subpart is issued under the
Privacy Act of 1974, Public Law 93-579,
88 Stat. 1896; 12 U.S.C. 552a, as amend-
ed.

(b) The Privacy Act of 1974 is based,
in part, on the finding by Congress that
““in order to protect the privacy of indi-
viduals identified in information sys-
tems maintained by Federal agencies,
it is necessary and proper for the Con-
gress to regulate the collection, main-
tenance, use, and dissemination of in-
formation by such agencies.”” To
achieve this objective, the Act gen-
erally provides that Federal agencies
must advise an individual upon request
whether records maintained by the
agency in a system of records pertain
to the individual and must grant the
individual access to such records. The
Act further provides that individuals
may request amendments to records
pertaining to them that are main-
tained by the agency, and that the
agency shall either grant the requested
amendments or set forth fully its rea-
sons for refusing to do so.

(¢c) The Appraisal Subcommittee of
the Federal Financial Institutions Ex-
amination Council (ASC), pursuant to
subsection (f) of the Privacy Act,
adopts the following rules and proce-
dures to implement the provisions of
the Act summarized above and other
provisions of the Act. These rules and
procedures are applicable to all re-
quests for information and access or
amendment to records pertaining to an
individual that are contained in any

21

§1102.102

system of records that is maintained
by the ASC.

§1102.101 Definitions.

The following definitions shall apply
for purposes of this subpart:

(a) The terms individual, maintain,
record, system of records, and routine use
are defined for purposes of these rules
as they are defined in 5 U.S.C.
552a(a)(2), (a)(3), (a)(4), (a)(d) and (a)(7).

(b) ASC or Subcommittee means the
Appraisal Subcommittee of the Federal
Financial Institutions Examination
Council.

(c) Privacy Act Officer means the
ASC’s Associate Director for Adminis-
tration or such other ASC staff officer,
other than the Executive Director,
duly designated by the ASC’s Execu-
tive Director.

§1102.102 Times, places and require-
ments for requests pertaining to in-
dividual records in a record system
and for the identification of individ-
uals making requests for access to
records pertaining to them.

(a) Place to make request. Any request
by an individual to be advised whether
any system of records maintained by
the ASC and named by the individual
contains a record pertaining to him or
her, or any request by an individual for
access to a record pertaining to him or
her that is contained in a system of
records maintained by the ASC, shall
be submitted in person at the ASC be-
tween 9 a.m. and 4:30 p.m., Monday
through Friday, which is located at
13256 G Street NW, Suite 500, Wash-
ington, DC 20005, or by mail addressed
to: Privacy Act Officer, ASC, 1325 G
Street NW, Suite 500, Washington, DC
20005. All requests will be required to
be put in writing and signed by the in-
dividual making the request. In the
case of requests for access that are
made by mail, the envelope should be
clearly marked ‘‘Privacy Act Request.”

(1) Information to be included in re-
quests. Bach request by an individual
concerning whether the ASC maintains
in a system of records a record that
pertains to the individual, or for access
to any record pertaining to the indi-
vidual that is maintained by the ASC
in a system of records, shall include
such information as will assist the ASC
in identifying those records as to which
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the individual is seeking information
or access. Where practicable, the indi-
vidual should identify the system of
records that is the subject of his or her
request by reference to the ASC’s no-
tices of systems of records, which are
published in the FEDERAL REGISTER, as
required by section (e)(4) of the Privacy
Act, 5 U.S.C. 552a(e)(4). Where a system
of records is compiled on the basis of a
specific identification scheme, the indi-
vidual should include in his or her re-
quest the identification number or
other identifier assigned to the indi-
vidual. In the event the individual does
not know that number or identifier,
the individual shall provide other in-
formation, including his or her full
name, address, date of birth and sub-
ject matter of the record, to aid in
processing his or her request. If addi-
tional information is required before a
request can be processed, the indi-
vidual shall be so advised.

(2) Verification of identity. When the
fact of the existence of a record is not
required to be disclosed under the Free-
dom of Information Act, 5 U.S.C. 552, as
amended, or when a record as to which
access has been requested is not re-
quired to be disclosed under that Act,
the individual seeking the information
or requesting access to the record shall
be required to verify his or her identity
before access will be granted or infor-
mation given. For this purpose, indi-
viduals shall appear at the ASC located
at 13256 G Street NW, Suite 500, Wash-
ington, DC 20005, between 9 a.m. to 4:30
p.m., Monday through Friday. The
ASC’s Office is not open on Saturdays,
Sundays or Federal holidays.

(3) Methods for verifying identity—ap-
pearance in person. For the purpose of
verifying identity, an individual seek-
ing information regarding pertinent
records or access to those records shall
furnish documentation that may rea-
sonably be relied on to establish the in-
dividual’s identity. Such documenta-
tion might include a valid birth certifi-
cate, driver’s license, employee or mili-
tary identification card, and medicare
card.

(4) Method for wverifying identity—by
mail. Where an individual cannot ap-
pear at the ASC’s Office for the purpose
of verifying identity, the individual
shall submit, along with the request
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for information or access, a signed and
notarized statement attesting to his or
her identity. Where access is being
sought, the sworn statement shall in-
clude a representation that the records
being sought pertain to the individual
and a stipulation that the individual is
aware that knowingly and willfully re-
questing or obtaining records per-
taining to an individual from the ASC
under false pretenses is a criminal of-
fense.

(5) Additional procedures for verifying
identity. When it appears appropriate to
the Privacy Act Officer, other arrange-
ments may be made for the verification
of identity as are reasonable under the
circumstances and appear to be effec-
tive to prevent unauthorized disclosure
of, or access to, individual records.

(b) Acknowledgement of requests for in-
formation pertaining to individual records
in a record system or for access to indi-
vidual records. (1) Except where an im-
mediate acknowledgement is given for
requests made in person, the receipt of
a request for information pertaining to
individual records in a record system
will be acknowledged within 10 days,
excluding Saturdays, Sundays and Fed-
eral holidays. Requests will be proc-
essed as promptly as possible and a re-
sponse to such requests will be given
within 30 days (excluding Saturdays,
Sundays, and Federal holidays) unless,
within the 30 day period and for cause
shown, the individual making the re-
quest is notified in writing that a
longer period is necessary.

[67 FR 36357, Aug. 13, 1992, as amended at 69
FR 2501, Jan. 16, 2004; 75 FR 36270, June 25,
2010]

§1102.103 Disclosure
records.

of requested

(a) Initial review. Requests by individ-
uals for access to records pertaining to
them will be referred to the ASC’s Pri-
vacy Act Officer, who initially will de-
termine whether access will be grant-
ed.

(b) Grant of request for access. (1) If it
is determined that a request for access
to records pertaining to an individual
will be granted, the individual will be
advised by mail that access will be
given at the ASC or a copy of the re-
quested record will be provided by mail
if the individual shall so indicate.
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Where the individual requests that cop-
ies of the record be mailed to or her or
requests copies of a record upon re-
viewing it at the ASC, the individual
shall pay the cost of making requested
copies, as set forth in §1102.109 of this
subpart.

(2) In granting access to an indi-
vidual to a record pertaining to him or
her, the ASC staff shall take steps to
prevent the unauthorized disclosure of
information pertaining to other indi-
viduals.

(c) Denial of request for access. If it is
determined that access will not be
granted, the individual making the re-
quest will be notified of that fact and
given the reasons why access is being
denied. The individual also will be ad-
vised of his or her right to seek review
by the Executive Director of the initial
decision to deny access, in accordance
with the procedures set forth in
§1102.107 of this subpart.

(d) Time for acting on requests for ac-
cess. Access to a record pertaining to
an individual normally will be granted
or denied within 30 days (excluding
Saturdays, Sundays, and Federal holi-
days) after the receipt of the request
for access, unless the individual mak-
ing the request is notified in writing
within the 30 day period that, for good
cause shown, a longer time is required.
In such cases, the individual making
the request shall be informed in writ-
ing of the difficulties encountered and
an indication shall be given as to when
it is anticipated that access may be
granted or denied.

(e) Authorization to allow designated
person to review and discuss records per-
taining to another individual. An indi-
vidual, who is granted access to records
pertaining to him or her and who ap-
pears at the ASC Office to review the
records, may be accompanied by an-
other person of his or her choosing.
Where the records as to which access
has been granted are not required to be
disclosed under provisions of the Free-
dom of Information Act, 5 U.S.C. 552, as
amended, the individual requesting the
records, before being granted access,
shall execute a written statement,
signed by him or her, specifically au-
thorizing the latter individual to re-
view and discuss the records. If such
authorization has not been given as de-
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scribed, the person who has accom-
panied the individual making the re-
quest will be excluded from any review
or discussion of the records.

(f) Exclusion for certain records. Noth-
ing contained in these rules shall allow
an individual access to any informa-
tion compiled in reasonable anticipa-
tion of an administrative judicial or
civil action or proceeding.

§1102.104 Special procedure: Medical
records.

(a) Statement of physician or mental
health professional. When an individual
requests access to records pertaining to
the individual that include medical
and/or psychological information, the
ASC, if it deems it necessary under the
particular circumstances, may require
the individual to submit with the re-
quest a signed statement by the indi-
vidual’s physician or a mental health
professional indicating that, in his or
her opinion, disclosure of the requested
records or information directly to the
individual will not have an adverse ef-
fect on the individual.

(b) Designation of physician or mental
health professional to receive records. If
the ASC believes, in good faith, that
disclosure of medical and/or psycho-
logical information, directly to an in-
dividual could have an adverse effect
on that individual, the individual may
be asked to designate in writing a phy-
sician or mental health professional to
whom the individual would like the
records to be disclosed, and disclosure
that otherwise would be made to the
individual will instead be made to the
designated physician or mental health
professional.

§1102.105 Requests for amendment of
records.

(a) Place to make requests. A request
by an individual to amend records per-
taining to him or her may be made in
person during normal business hours at
the ASC located at 1325 G Street NW,
Suite 500, Washington, DC 20005, or by
mail addressed to the Privacy Act Offi-
cer, ASC, 13256 G Street NW, Suite 500,
Washington, DC 20005.

(1) Information to be included in re-
quests. Bach request to amend an ASC
record shall reasonably describe the
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record sought to be amended. Such de-
scription should include, for example,
relevant names, dates and subject mat-
ter to permit the record to be located
among the records maintained by the
ASC. An individual who has requested
that a record pertaining to the indi-
vidual be amended will be advised
promptly if the record cannot be lo-
cated on the basis of the description
given and that further identifying in-
formation is necessary before the re-
quest can be processed. An initial eval-
uation of a request presented in person
will be made immediately to ensure
that the request is complete and to in-
dicate what, if any, additional informa-
tion will be required. Verification of
the individual’s identity as set forth in
§1102.102(a) (2), (3), (4) and (5) may also
be required.

(2) Basis for amendment. An individual
requesting an amendment to a record
pertaining to the individual shall
specify the substance of the amend-
ment and set forth facts and provide
such materials that would support his
or her contention that the record as
maintained by the ASC is not accurate,
timely or complete, or that the record
is not necessary and relevant to accom-
plish a statutory purpose of the ASC as
authorized by law or by Executive
Order of the President.

(b) Acknowledgement of requests for
amendment. Receipt of a request to
amend a record pertaining to an indi-
vidual normally will be acknowledged
in writing within 10 days after such re-
quest has been received, excluding Sat-
urdays, Sundays and Federal holidays.
When a request to amend is made in
person, the individual making the re-
quest will be given a written acknowl-
edgement when the request is pre-
sented. The acknowledgement will de-
scribe the request received and indi-
cate when it is anticipated that action
will be taken on the request. No ac-
knowledgement will be sent when the
request for amendment will be re-
viewed, and an initial decision made,
within the 10 day period after such re-
quest has been received.

[67 FR 36357, Aug. 13, 1992, as amended at 69
FR 2501, Jan. 16, 2004; 75 FR 36270, June 25,
2010]
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§1102.106 Review
amendment.

(a) Initial review. As in the case of re-
quests for access, requests by individ-
uals for amendment to records per-
taining to them will be referred to the
ASC’s Privacy Act Officer for an initial
determination.

(b) Standards to be applied in reviewing
requests. In reviewing requests to
amend records, the Privacy Act Officer
will be guided by the criteria set forth
in 5 U.S.C. 552(e) (1) and (), i.e., that
records maintained by the ASC shall
contain only such information as is
necessary and relevant to accomplish a
statutory purpose of the ASC as re-
quired by statute or Executive Order of
the President and that such informa-
tion also be accurate, timely, relevant
and complete. These criteria will be ap-
plied whether the request is to add ma-
terial to a record or to delete informa-
tion from a record.

(c) Time for acting on requests. Initial
review of a request by an individual to
amend a record shall be completed as
promptly as is reasonably possible and
normally within 30 days (excluding
Saturdays, Sundays, and Federal holi-
days) from the date the request was re-
ceived, unless unusual circumstances
preclude completion of review within
that time. If the anticipated comple-
tion date indicated in the acknowl-
edgement cannot be met, the indi-
vidual requesting the amendment will
be advised in writing of the delay and
the reasons therefor, and also advised
when action is expected to be com-
pleted.

(d) Grant of requests to amend records.
If a request to amend a record is grant-
ed in whole or in part, the Privacy Act
Officer will:

(1) Advise the individual making the
request in writing of the extent to
which it has been granted;

(2) Amend the record accordingly;
and

(3) Where an accounting of disclo-
sures of the record has been kept pur-
suant to b U.S.C. 552a(c), advise all pre-
vious recipients of the record of the
fact that the record has been amended
and the substance of the amendment.

(e) Denial of requests to amend records.
If an individual’s request to amend a
record pertaining to him is denied in

of requests for
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whole or in part, the Privacy Act Offi-
cer will:

(1) Promptly advise the individual
making the request in writing of the
extent to which the request has been
denied;

(2) State the reasons for the denial of
the request;

(3) Describe the procedures estab-
lished by the ASC to obtain further re-
view within the ASC of the request to
amend, including the name and address
of the person to whom the appeal is to
be addressed; and

(4) Inform the individual that the
Privacy Act Officer will provide infor-
mation and assistance to the individual
in perfecting an appeal of the initial
decision.

§1102.107 Appeal of initial adverse
agency determination regarding ac-
cess or amendment.

(a) Administrative review. Any person
who has been notified pursuant to
§1102.103(c) that a request for access to
records pertaining to him or her has
been denied in whole or in part, or pur-
suant to §1102.106(e) of this subpart
that a request for amendment has been
denied in whole or in part, or who has
received no response to a request for
access or to amend within 30 days (ex-
cluding Saturdays, Sundays and Fed-
eral holidays) after the request was re-
ceived by the ASC’s staff (or within
such extended period as may be per-
mitted in accordance with §§1102.103(d)
and 1102.106(c) of this subpart), may ap-
peal the adverse determination or fail-
ure to respond by applying for an order
of the Executive Director determining
and directing that access to the record
be granted or that the record be
amended in accordance with his or her
request.

(1) The application shall be in writing
and shall describe the record in issue
and set forth the proposed amendment
and the reasons therefor.

(2) The application shall be delivered
to the ASC, 1326 G Street NW, Suite
500, Washington, DC 20005, or by mail
addressed to the Privacy Act Officer,
ASC, 1326 G Street NW, Suite 500,
Washington, DC 20005.

(3) The applicant may state such
facts and cite such legal or other au-
thorities in support of the application.
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(4) The Executive Director will make
a determination with respect to any
appeal within 30 days after the receipt
of such appeal (excluding Saturdays,
Sundays, and Federal holidays), unless
for good cause shown, the Executive
Director shall extend that period. If
such an extension is made, the indi-
vidual who is appealing shall be ad-
vised in writing of the extension, the
reasons therefor, and the anticipated
date when the appeal will be decided.

(5) In considering an appeal from a
denial of a request to amend a record,
the Executive Director shall apply the
same standards as set forth in
§1102.106(b).

(6) If the Executive Director con-
cludes that access should be granted,
the Executive Director shall issue an
order granting access and instructing
the Privacy Act Officer to comply with
§1102.103(b).

(7) If the Executive Director con-
cludes that the request to amend the
record should be granted in whole or in
part, the Executive Director shall issue
an order granting the requested amend-
ment in whole or in part and instruct-
ing the Privacy Act Officer to comply
with the requirements of §1102.106(d) of
this subpart, to the extent applicable.

(8) If the Executive Director affirms
the initial decision denying access, the
Executive Director shall issue an order
denying access and advising the indi-
vidual seeking access of:

(i) The order;

(ii) The reasons for denying access;
and

(iii) The individual’s right to obtain
judicial review of the decision pursuant
to 5 U.S.C. 552a(g2)(1)(B).

(9) If the Executive Director deter-
mines that the decision of the Privacy
Act Officer denying a request to amend
a record should be upheld, the Execu-
tive Director shall issue an order deny-
ing the request and the individual shall
be advised of:

(i) The order refusing to amend the
record and the reasons therefor;

(ii) The individual’s right to file a
concise statement setting forth his or
her disagreement with the Executive
Director’s decision not to amend the
record;
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(iii) The procedures for filing such a
statement of disagreement with the
Executive Director;

(iv) The fact that any such statement
of disagreement will be made available
to anyone to whom the record is dis-
closed, together with, if the Executive
Director deems it appropriate, a brief
statement setting forth the Executive
Director’s reasons for refusing to
amend;

(v) The fact that prior recipients of
the record in issue will be provided
with the statement of disagreement
and the Executive Director’s state-
ment, if any, to the extent that an ac-
counting of such disclosures has been
maintained pursuant to 5 TU.S.C.
5562a(c); and

(vi) The individual’s right to seek ju-
dicial review of the Executive Direc-
tor’s refusal to amend, pursuant to 5
U.S.C. 552a(g2)(1)(A).

(b) Statement of disagreement. As noted
in paragraph (a)(9)(ii) of this section,
an individual may file with the Execu-
tive Director a statement setting forth
his or her disagreement with the Exec-
utive Director’s denial of his or her re-
quest to amend a record.

(1) Such statement of disagreement
shall be delivered to the ASC, 1325 G
Street NW, Suite 500, Washington, DC
20005, within 30 days after receipt by
the individual of the Executive Direc-
tor’s order denying the amendment, ex-
cluding Saturdays, Sundays and Fed-
eral holidays. For good cause shown,
this period can be extended for a rea-
sonable time.

(2) Such statement of disagreement
shall concisely state the basis for the
individual’s disagreement. Unduly
lengthy or irrelevant materials will be
returned to the individual by the Exec-
utive Director for appropriate revisions
before they become a permanent part
of the individual’s record.

(3) The record about which a state-
ment of disagreement has been filed
will clearly note which part of the
record is disputed and the Executive
Director will provide copies of the
statement of disagreement and, if the
Executive Director deems it appro-
priate, provide a concise statement of
his or her reasons for refusing to
amend the record, to persons or other
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agencies to whom the record has been
or will be disclosed.

[67 FR 36357, Aug. 13, 1992, as amended at 69
FR 2501, Jan. 16, 2004; 75 FR 36270, June 25,
2010]

§1102.108 General provisions.

(a) Extensions of time. Pursuant to
§§1102.103(b), 1102.104(d), 1102.109(c) and
1102.109(a)(4) of this subpart, the time
within which a request for information,
access or amendment by an individual
with respect to records maintained by
the ASC that pertain to him or her
normally would be processed may be
extended for good cause shown or be-
cause of unusual circumstances. As
used in these rules, good cause and un-
usual circumstances shall include, but
only to the extent reasonably nec-
essary to the proper processing of a
particular request:

(1) The need to search for and collect
the requested records from establish-
ments that are separate from the ASC.
Some records of the ASC may be stored
in Federal Records Centers in accord-
ance with law—including many of the
documents that have been on file with
the ASC for more than 2 years—and
cannot be made available promptly.
Any person who has requested for per-
sonal examination a record stored at
the Federal Records Center will be no-
tified when the record will be made
available.

(2) The need to search for, collect,
and appropriately examine a volumi-
nous amount of separate and distinct
records which may be demanded in a
single request. While every reasonable
effort will be made to comply fully
with each request as promptly as pos-
sible on a first-come, first-served basis,
work done to search for, collect and ap-
propriately examine records in re-
sponse to a request for a large number
of records will be contingent upon the
availability of processing personnel in
accordance with an equitable alloca-
tion of time to all members of the pub-
lic who have requested or wish to re-
quest records.

(3) The need for consultation, which
shall be conducted with all practicable
speed, with another agency having a
substantial interest in the determina-
tion of the request, or among two or
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more components within the ASC hav-
ing substantial subject-matter interest
herein.

(b) Effective date of action. Whenever
it is provided in this subpart that an
acknowledgement or response to a re-
quest will be given by specific times,
deposit in the mails of such acknowl-
edgement or response by that time, ad-
dressed to the person making the re-
quest, will be deemed full compliance.

(c) Records in use by a member of the
ASC or its staff. Although every effort
will be made to make a record in use
by a member of the ASC or its staff
available when requested, it may occa-
sionally be necessary to delay making
such a record available when doing so
at the time the request is made would
seriously interfere with the work of the
ASC or its staff.

(d) Missing or lost records. Any person
who has requested a record or a copy of
a record pertaining to him or her will
be notified if the record sought cannot
be found. If the person so requests, he
or she will be notified if the record sub-
sequently is found.

(e) Oral requests; misdirected written re-
quests—(1) Telephone and other oral re-
quests. Before responding to any re-
quest by an individual for information
concerning whether records maintained
by the ASC in a system of records per-
tain to the individual or to any request
for access to records by an individual,
such request must be in writing and
signed by the individual making the re-
quest. The Executive Director will not
entertain any appeal from an alleged
denial of failure to comply with an oral
request. Any person who has made an
oral request for information or access
to records who believes that the re-
quest has been improperly denied
should resubmit the request in appro-
priate written form to obtain proper
consideration and, if need be, adminis-
trative review.

(2) Misdirected written requests. The
ASC cannot assure that a timely or
satisfactory response will be given to
written requests for information, ac-
cess or amendment by an individual
with respect to records pertaining to
him or her that are directed to the ASC
other than in a manner prescribed in
§§1102.103(a), 1102.106(a), 1102.108(a)(2),
and 1102.110 of this subpart. Any staff
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member who receives a written request
for information, access or amendment
should promptly forward the request to
the Privacy Act Officer. Misdirected
requests for records will be considered
to have been received by the ASC only
when they have been actually received
by the Privacy Act Officer in cases
under §1102.108(a)(2). The Executive Di-
rector will not entertain any appeal
from an alleged denial or failure to
comply with a misdirected request, un-
less it is clearly shown that the request
was in fact received by the Privacy Act
Officer.

§1102.109 Fees.

(a) There will be no charge assessed
to the individual for the ASC’s expense
involved in searching for or reviewing
the record. Copies of the ASC’s records
will be provided by a commercial copi-
er at rates established by a contract
between the copier and the ASC or by
the ASC at the rates in §1101.4(b)(5)(ii)
of 12 CFR part 1101.

(b) Waiver or reduction of fees. When-
ever the Executive Director of the ASC
determines that good cause exists to
grant a request for reduction or waiver
of fees for copying documents, he or
she may reduce or waive any such fees.

§1102.110 Penalties.

Title 18 U.S.C. 1001 makes it a crimi-
nal offense, subject to a maximum fine
of $10,000, or imprisonment for not
more than 5 years or both, to know-
ingly and willingly make or cause to be
made any false or fraudulent state-
ments or representations in any matter
within the jurisdiction of any agency
of the United States. 5 U.S.C. 552a(i)
makes it a misdemeanor punishable by
a fine of not more than $5,000 for any
person knowingly and willfully to re-
quest or obtain any record concerning
an individual from the ASC under false
pretenses. 5 U.S.C. 552a(i) (1) and (2)
provide criminal penalties for certain
violations of the Privacy Act by offi-
cers and employees of the ASC.

Subpart D—Description of Office,
Procedures, Public Information

AUTHORITY: 5 U.S.C. 552, 553(e); and Execu-
tive Order 12600, 52 FR 23781 (3 CFR, 1987
Comp., p. 235).
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SOURCE: 57 FR 60724, Dec. 22, 1992, unless
otherwise noted.

§1102.300 Purpose and scope.

This part sets forth the basic policies
of the Appraisal Subcommittee of the
Federal Financial Institutions Exam-
ination Council (‘‘ASC”) regarding in-
formation it maintains and the proce-
dures for obtaining access to such in-
formation. This part does not apply to
the Federal Financial Institutions Ex-
amination Council. Section 1102.301
sets forth definitions applicable to this
part 1102, subpart D. Section 1102.302
describes the ASC’s statutory author-
ity and functions. Section 1102.303 de-
scribes the ASC’s organization and
methods of operation. Section 1102.304
describes the types of information and
documents typically published in the
FEDERAL REGISTER. Section 1102.305 ex-
plains how to access public records
maintained on the ASC’s World Wide
Web site and at the ASC’s office and
describes the categories of records gen-
erally found there. Section 1102.306 im-
plements the Freedom of Information
Act (““FOIA”) (b U.S.C. 552). Section
1102.307 authorizes the discretionary
disclosure of exempt records under cer-
tain limited circumstances. Section
1102.308 provides anyone with the right
to petition the ASC to issue, amend,
and repeal rules of general application.
Section 1102.309 sets out the ASC’s con-
fidential treatment procedures. Sec-
tion 1102.310 outlines procedures for
serving a subpoena or other legal proc-
ess to obtain information maintained
by the ASC.

[64 FR 72496, Dec. 28, 1999]

§1102.301 Definitions.

For purposes of this subpart:

(a) ASC means the Appraisal Sub-
committee of the Federal Financial In-
stitutions Examination Council.

(b) Commercial use request means a re-
quest from, or on behalf of, a requester
who seeks records for a use or purpose
that furthers the commercial, trade, or
profit interests of the requester or the
person on whose behalf the request is
made. In determining whether a re-
quest falls within this category, the
ASC will determine the use to which a
requester will put the records re-
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quested and seek additional informa-
tion as it deems necessary.

(c) Direct costs means those expendi-
tures the ASC actually incurs in
searching for, duplicating, and, in the
case of commercial requesters, review-
ing records in response to a request for
records.

(d) Disclose or disclosure mean to give
access to a record, whether by pro-
ducing the written record or by oral
discussion of its contents. Where the
ASC member or employee authorized
to release ASC documents makes a de-
termination that furnishing copies of
the documents 1is necessary, these
words include the furnishing of copies
of documents or records.

(e) Duplication means the process of
making a copy of a record necessary to
respond to a request for records or for
inspection of original records that con-
tain exempt material or that cannot
otherwise be directly inspected. Such
copies can take the form of paper copy,
microfilm, audiovisual records, or ma-
chine readable records (e.g., magnetic
tape or computer disk).

(f) Educational institution means a
preschool, a public or private elemen-
tary or secondary school, an institu-
tion of undergraduate or graduate
higher education, an institution of pro-
fessional education, and an institution
of vocational education, which oper-
ates a program or programs of schol-
arly research.

(g) Field review includes, but is not
limited to, formal and informal inves-
tigations of potential irregularities oc-
curring at State appraiser regulatory
agencies involving suspected violations
of Federal or State civil or criminal
laws, as well as such other investiga-
tions as may conducted pursuant to
law.

(h) Non-commercial scientific institution
means an institution that is not oper-
ated on a commercial basis as that
term is defined in paragraph (b) of this
section, and which is operated solely
for the purpose of conducting scientific
research, the results of which are not
intended to promote any particular
product or industry.

(i) Record includes records, files, doc-
uments, reports correspondence, books,
and accounts, or any portion thereof,
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in any form the ASC regularly main-
tains them.

(j) Representative of the news media
means any person primarily engaged in
gathering news for, or a free-lance
journalist who can demonstrate a rea-
sonable expectation of having his or
her work product published or broad-
cast by, an entity that is organized and
operated to publish or broadcast news
to the public. The term news means in-
formation that is about current events
or that would be of current interest to
the general public.

(k) Review means the process of ex-
amining documents located in a re-
sponse to a request that is for a com-
mercial use to determine whether any
portion of any document located is per-
mitted to be withheld. It also includes
processing any documents for disclo-
sure, e.g, doing all that is necessary to
excise them and otherwise prepare
them for release. Review does not in-
clude time spent resolving general
legal or policy issues regarding the ap-
plication of exemptions.

(1) Search includes all time spent
looking for material that is responsive
to a request, including page-by-page or
line-by-line identification of material
within records. Searches may be done
manually and/or by computer using ex-
isting programming.

(m) State appraiser regulatory agency
includes, but is not limited to, any
board, commission, individual or other
entity that is authorized by State law
to license, certify, and supervise the
activities or persons authorized to per-
form appraisals in connections with
federally related transactions and real
estate related financial transactions
that require the services of a State li-
censed or certified appraiser.

[64 FR 72496, Dec. 28, 1999]

§1102.302 ASC authority and func-
tions.

(a) Authority. The ASC was estab-
lished on August 9, 1989, pursuant to
title XI of the Financial Institutions
Reform, Recovery, and Enforcement
Act of 1989, as amended (“FIRREA”), 12
U.S.C. 3331 and 3310 through 3351. title
XTI is intended ‘‘to provide that Federal
financial and public policy interests in
real estate related transactions will be
protected by requiring that real estate
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appraisals utilized in connection with
federally related transactions are per-
formed in writing, in accordance with
uniform standards, by individuals
whose competency has been dem-
onstrated and whose professional con-
duct will be subject to effective super-
vision.” 12 U.S.C. 3331.

(b) Functions. The ASC’s statutory
functions are generally set out in 12
U.S.C. 3332. In summary, the ASC
must:

(1) Monitor the requirements estab-
lished by the States for the certifi-
cation and licensing of individuals who
are qualified to perform appraisals in
connection with federally related
transactions, including a code of pro-
fessional responsibility;

(2) Monitor the requirements of the
Federal financial institutions regu-
latory agency and Resolution Trust
Corporation with respect to appraisal
standards for federally related trans-
actions and determinations as to which
federally related transactions require
the services of a State certified ap-
praiser and which require the services
of a State licensed appraiser;

(3) Monitor and review the practices,
procedures, activities and organiza-
tional structure of the Appraisal Foun-
dation; and

(4) Maintain a national registry of
State certified and licensed appraisers
eligible to perform appraisals in feder-
ally related transactions.

§1102.303 Organization and methods
of operation.

(a) Statutory and other guidelines.
Statutory requirements relating to the
ASC’s organization are stated in 12
U.S.C. 3310, 3333 and 3334. The ASC has
adopted and published Rules of Oper-
ation guiding its administration, meet-
ings and procedures. These Rules of Op-
eration were published at 56 FR 28561
(June 21, 1991) and 56 FR 33451 (July 22,
1991).

(b) ASC members and staff. The ASC is
composed of six members, each being
designated by the head of their respec-
tive agencies: the Board of Governors
of the Federal Reserve System, Federal
Deposit Insurance Corporation, Office
of the Comptroller of the Currency, Na-
tional Credit Union Administration,
Office of Thrift Supervision, and the
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Department of Housing and Urban De-
velopment. Administrative support and
substantive program, policy, and legal
guidance for ASC activities are pro-
vided by a small, full-time, profes-
sional staff supervised by an Executive
Director.

(c) FFIEC. title XI placed the ASC
within FFIEC as a separate, appro-
priated agency of the United States
Government with specific statutory re-
sponsibilities under Federal law.

(d) ASD Address ASC offices are lo-
cated at 13256 G Street NW, Suite 500,
Washington, DC 20005.

[67 FR 60724, Dec. 22, 1992, as amended at 64
FR 72497, Dec. 28, 1999]

§1102.304 Federal
tion.

The ASC publishes the following in-
formation in the FEDERAL REGISTER for
the guidance of the public:

(a) Description of its organization
and the established places at which,
the officers from whom, and the meth-
ods whereby, the public may secure in-
formation, make submittals or re
nests, or obtain decisions;

(b) Statements of the general course
and method by which its functions are
channeled and determined, including
the nature and requirements of all for-
mal and informal procedures available;

(c) Rules of procedure, descriptions of
forms available or the places at which
forms may be obtained, and instruc-
tions as to the scope and contents of
all papers, reports or examinations;

(d) Substantive rules of general ap-
plicability adopted as authorized by
law, and statements of general policy
or interpretations of general applica-
bility formulated and adopted by the
ASC;

(e) BEvery amendment, revision or re-
peal of the foregoing; and

(f) General notices of proposed rule-
making.

[64 FR 72497, Dec. 28, 1999]

§1102.305 Publicly available records.

(a) Records available on the ASCs
World Wide Web site—(1) Discretionary
release of documents. The ASC encour-
ages the public to explore the wealth of
resources available on the ASC’s Inter-
net World Wide Web site, located at:

Register publica-
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hitp://www.asc.gov. The ASC has elected
to publish a broad range to materials
on its Web site.

(2) Documents required to be made
available via computer telecommuni-
cations. (i) The following types of docu-
ments created on or after November 1,
1996, and required to be made available
through computer telecommuni-
cations, may be found on the ASC’s
Internet World Wide Web site located
at: http:/www.asc.gov:

(A) Final opinions, including concur-
ring and dissenting opinions, as well as
final orders, made in the adjudication
of cases;

(B) Statements of policy and inter-
pretations adopted by the ASC that are
not published in the FEDERAL REG-
ISTER;

(C) Administrative staff manuals and
instructions to staff that affect a mem-
ber of the public;

(D) Copies of all records (regardless
of form or format), such as correspond-
ence relating to field reviews or other
regulatory subjects, released to any
person under §1102.306 that, because of
the nature of their subject matter, the
ASC has determined are likely to be
the subject of subsequent requests;

(E) A general index of the records re-
ferred to in paragraph (a)2)(i)(D) of
this section.

(ii) To the extent permitted by law,
the ASC may delete identifying details
when it makes available or publishes
any records. If reduction is necessary,
the ASC will, to the extent technically
feasible, indicate the amount of mate-
rial deleted at the place in the record
where such deletion is made unless
that indication in and of itself will
jeopardize the purpose for the redac-
tion.

(b) Types of written communications.
The following types of written commu-
nications shall be subject to paragraph
(a) of this section:

(1) The ASC’s annual report to Con-
gress;

(2) All final opinions and orders made
in the adjudication of cases;

(3) All statements of general policy
not published in the FEDERAL REG-
ISTER.

(4) Requests for the ASC or its staff
to provide interpretive advice with re-
spect to the meaning or application of
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any statute administered by the ASC
or any rule or regulation adopted
thereunder and any ASC responses
thereto;

(5) Requests for a statement that, on
the basis of the facts presented in such
a request, the ASC would not take any
enforcement action pertaining to the
facts as represented and any ASC re-
sponses thereto: and

(6) Correspondence between the ASC
and a State appraiser regulatory agen-
cy arising out of the ASC’s field review
of the State agency’s appraiser regu-
latory program.

(c) Applicable fees. (1) If applicable,
fees for furnishing records under this
section are as set forth in §1102.306(e).

(2) Information on the ASC’s World
Wide Web site is available to the public
without charge. If, however, informa-
tion available on the ASC’s World Wide
Web site is provided pursuant to a
Freedom of Information Act request
processed under g 1102.306 then fees
apply and will be assessed pursuant to
§1102.306(e).

[69 FR 1902, Jan. 13, 1994, as amended at 64
FR 72497, Dec. 28, 1999]

§1102.306 Procedures for requesting
records.

(a) Making a request for records. (1)
The request shall be submitted in writ-
ing to the Executive Director:

(i) By facsimile clearly marked
“Freedom of Information Act Request”
to (202) 293-6251;

(ii) By letter to the Executive Direc-
tor marked ‘‘Freedom of Information
Act Request’; 13256 G Street NW, Suite
500, Washington, DC 20005; or

(iii) By sending Internet e-mail to
the Executive Director marked ‘‘Free-
dom of Information Act Request” at
his or her e-mail address listed on the
ASC’s World Wide Web site.

(2) The request shall contain the fol-
lowing information:

(i) The name and address of the re-
quester, an electronic mail address, if
available, and the telephone number at
which the requester may be reached
during normal business hours;

(ii) Whether the requester is an edu-
cational institution, non-commercial
scientific institution, or news media
representative;
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(iii) A statement agreeing to pay the
applicable fees, or a statement identi-
fying a maximum fee that is acceptable
to the requester, or a request for a
waiver or reduction of fees that satis-
fies paragraph (e)(1)(x) of this section;
and

(iv) The preferred form and format of
any responsive information requested,
if other than paper copies.

(3) A request for identifiable records
shall reasonably describe the records in
a way that enables the ASC’s staff to
identify and produce the records with
reasonable effort and without unduly
burdening or significantly interfering
with any ASC operations.

(b) Defective requests. The ASC need
not accept or process a request that
does mnot reasonably describe the
records requested or that does not oth-
erwise comply with the requirements
of this subpart. The ASC may return a
defective request, specifying the defi-
ciency. The requester may submit a
corrected request, which will be treat-
ed as a new request.

(c) Processing requests—(1) Receipt of
requests. Upon receipt of any request
that satisfies paragraph (a) of this sec-
tion, the Executive Director shall as-
sign the request to the appropriate
processing track pursuant to this sec-
tion. The date of receipt for any re-
quest, including one that is addressed
incorrectly or that is referred by an-
other agency, is the date the Executive
Director actually receives the request.

(2) Expedited processing. (i) Where a
person requesting expedited access to
records has demonstrated a compelling
need for the records, or where the ASC
has determined to expedite the re-
sponse, the ASC shall process the re-
quest as soon as practicable. To show a
compelling need for expedited proc-
essing, the requester shall provide a
statement demonstrating that:

(A) The failure to obtain the records
on an expedited basis could reasonably
be expected to pose an imminent threat
to the life or physical safety of an indi-
vidual; or

(B) The requester can establish that
it is primarily engaged in information
dissemination as its main professional
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occupation or activity, and there is ur-
gency to inform the public of the gov-
ernment activity involved in the re re-
quest; and

(C) The requester’s statement must
be certified to be true and correct to
the best of the person’s knowledge and
belief and explain in detail the basis
for requesting expedited processing.

(ii) The formality of the certification
required to obtain expedited treatment
may be waived by the Executive Direc-
tor as a matter of administrative dis-
cretion.

(3) A requester seeking expedited
processing will be notified whether ex-
pedited processing has been granted
within ten (10) working days of the re-
ceipt of the request. If the request for
expedited processing is denied, the re-
quester may file an appeal pursuant to
the procedures set forth in paragraph
(g) of this section, and the ASC shall
respond to the appeal within ten (10)
working days after receipt of the ap-
peal.

(4) Priority of responses. Consistent
with sound administrative process, the
ASC processes requests in the order
they are received. However, in the
ASC’s discretion, or upon a court order
in a matter to which the ASC is a
party, a particular request may be
processed out of turn.

(5) Notification. (i) The time for re-
sponse to requests will be twenty (20)
working days except:

(A) In the case of expedited treat-
ment under paragraph (c)(2) of this sec-
tion;

(B) Where the running of such time is
suspended for the calculation of a cost
estimate for the requester if the ASC
determines that the processing of the
request may exceed the requester’s
maximum fee provision or if the
charges are likely to exceed $250 as pro-
vided for in paragraph (e)(1)(iv) of this
section;

(C) Where the running of such time is
suspended for the payment of fees pur-
suant to the paragraph (c¢)(5)(i)(B) and
(e)(1) of this section; or

(D) In unusual circumstances, as de-
fined in 5 U.S.C. 552(a)(6)(B) and further
described in paragraph (c)(5)(iii) of this
section.

(ii) In unusual circumstances as re-
ferred to in paragraph (c)(5)(i)(D) of
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this section, the time limit may be ex-
tended for a period of:

(A) Ten (10) working days as provided
by written notice to the requester, set-
ting forth the reasons for the extension
and the date on which a determination
is expected to be dispatched; or

(B) Such alternative time period as
agreed to by the requester or as reason-
ably determined by the ASC when the
ASC notifies the requester that the re-
quest cannot be processed in the speci-
fied time limit.

(iii) Unusual
arise when:

(A) The records are in facilities that
are not located at the ASC’s Wash-
ington office;

(B) The records requested are volumi-
nous or are not in close proximity to
one another; or

(C) There is a need to consult with
another agency or among two or more
components of the ASC having a sub-
stantial interest in the determination.

(6) Response to request. In response to
a request that satisfies the require-
ments of paragraph (a) of this section,
a search shall be conducted of records
maintained by the ASC in existence on
the date of receipt of the request, and
a review made of any responsive infor-
mation located. To the extent per-
mitted by law, the ASC may redact
identifying details when it makes
available or publishes any records. If
redaction is appropriate, the ASC will,
to the extent technically feasible, indi-
cate the amount of material deleted at
the place in the record where such dele-
tion is made unless that indication in
and of itself will jeopardize the purpose
for the redaction. The ASC shall notify
the requester of:

(i) The ASC’s determination of the
request;

(ii) The reasons for the determina-
tion;

(iii) If the response is a denial of an
initial request or if any information is
withheld, the ASC will advise the re-
quester in writing:

(A) If the denial is in part or in
whole;

(B) The name and title of each person
responsible for the denial (when other
than the person signing the notifica-
tion);

circumstances may
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(C) The exemptions relied on for the
denial; and

(D) The right of the requester to ap-
peal the denial to the Chairman of the
ASC within 30 business days following
receipt of the notification, as specified
in paragraph (h) of this section.

(d) Providing responsive records. (1)
Copies of requested records shall be
sent to the requester by regular U.S.
mail to the address indicated in the re-
quest, unless the requester elects to
take delivery of the documents at the
ASC or makes other acceptable ar-
rangements, or the ASC deems it ap-
propriate to send the documents by an-
other means.

(2) The ASC shall provide a copy of
the record in any form or format re-
quested if the record is readily repro-
ducible by the ASC in that form or for-
mat, but the ASC need not provide
more than one copy of any record to a
requester.

(3) By arrangement with the re-
quester, the ASC may elect to send the
responsive records electronically if a
substantial portion of the request is in
electronic format. If the information
requested is made pursuant to the Pri-
vacy Act of 1974, 5 U.S.C. 552a, it will
not be sent by electronic means unless
reasonable security measures can be
provided.

(e) Fees—(1) General rules. (i) Persons
requesting records of the ASC shall be
charged for the direct costs of search,
duplication, and review as set forth in
paragraphs (e)(2) and (e)(3) of this sec-
tion, unless such costs are less than the
ASC’s cost of processing the request-
er’s remittance.

(ii) Requesters will be charged for
search and review costs even if respon-
sive records are not located or, if lo-
cated, are determined to be exempt
from disclosure.

(iii) Multiple requests seeking simi-
lar or related records from the same re-
quester or group of requesters will be
aggregated for the purposes of this sec-
tion.

(iv) If the ASC determines that the
estimated costs of search, duplication,
or review of requested records will ex-
ceed the dollar amount specified in the
request, or if no dollar amount is speci-
fied, the ASC will advise the requester
of the estimated costs. The requester
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must agree in writing to pay the costs
of search, duplication, and review prior
to the ASC initiating any records
search.

(v) If the ASC estimates that its
search, duplication, and review costs
will exceed $250, the requester must
pay an amount equal to 20 percent of
the estimated costs prior to the ASC
initiating any records search.

(vi) The ASC ordinarily will collect
all applicable fees under the final in-
voice before releasing copies of re-
quested records to the requester.

(vii) The ASC may require any re-
quester who has previously failed to
pay charges under this section within
30 calendar days of mailing of the in-
voice to pay in advance the total esti-
mated costs of search, duplication, and
review. The ASC also may require a re-
quester who has any charges out-
standing in excess of 30 calendar days
following mailing of the invoice to pay
the full amount due, or demonstrate
that the fee has been paid in full, prior
to the ASC initiating any additional
records search.

(viii) The ASC may begin assessing
interest charges on unpaid bills on the
31st day following the day on which the
invoice was sent. Interest will be at the
rate prescribed in §3717 of title 31 of
the United States Code and will accrue
from the date of the invoice.

(ix) The time limit for the ASC to re-
spond to a request will not begin to run
until the ASC has received the request-
er’s written agreement under para-
graph (e)(1)(iv) of this section, and ad-
vance payment under paragraph
(e)(1)(v) or (vii) of this section, or pay-
ment of outstanding charges under
paragraph (e)(1)(vii) or (viii) of this sec-
tion.

(x) As part of the initial request, a
requester may ask that the ASC waive
or reduce fees if disclosure of the
records is in the public interest be-
cause it is likely to contribute signifi-
cantly to public understanding of the
operations or activities of the govern-
ment and is not primarily in the com-
mercial interest of the requester. De-
terminations as to a waiver or reduc-
tion of fees will be made by the Execu-
tive Director (or designee), and the re-
quester will be notified in writing of
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his or her determination. A determina-
tion not to grant a request for a waiver
or reduction of fees under this para-
graph may be appealed to the ASC’s
Chairman pursuant to the procedure
set forth in paragraph (g) of this sec-
tion.

(2) Chargeable fees by category of re-
quester. (i) Commercial use requesters
shall be charged search, duplication,
and review costs.

(ii) Educational institutions, non-
commercial scientific institutions, and
news media representatives shall be
charged duplication costs, except for
the first 100 pages.

(iii) Requesters not described in para-
graph (e)(2)(i) or (ii) of this section
shall be charged the full reasonable di-
rect cost of search and duplication, ex-
cept for the first two hours of search
time and first 100 pages of duplication.

(3) Fee schedule. The dollar amount of
fees which the ASC may charge to
records requesters will be established
by the Executive Director. The ASC
may charge fees that recoup the full al-
lowable direct costs it incurs. Fees are
subject to change as costs change. The
fee schedule will be published periodi-
cally on the ASC’s Internet World Wide
Web site (http:/www.asc.gov) and will
be effective on the date of publication.
Copies of the fee schedule may be ob-
tained by request at no charge by con-
tacting the Executive Director by let-
ter, Internet email or facsimile.

(1) Manual searches for records. The
ASC will charge for manual searches
for records at the basic rate of pay of
the employee making the search plus
16 percent to cover employee benefit
costs.

(i1) Computer searches for records. The
fee for searches of computerized
records is the actual direct cost of the
search, including computer time, com-
puter runs, and the operator’s time ap-
portioned to the search multiplied by
the operator’s basic rate of pay plus 16
percent to cover employee benefit
costs.

(iii) Duplication of records. (A) The
per-page fee for paper copy reproduc-
tion of documents is $.25.

(B) For other methods of reproduc-
tion or duplication, the ASC will
charge the actual direct costs of repro-
ducing or duplicating the documents,
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including each involved employee’s
basic rate of pay plus 16 percent to
cover employee benefit costs.

(iv) Review of records. The ASC will
charge commercial use requesters for
the review of records at the time of
processing the initial request to deter-
mine whether they are exempt from
mandatory disclosure at the basic rate
of pay of the employee making the
search plus 16 percent to cover em-
ployee benefit costs. The ASC will not
charge at the administrative appeal
level for review of an exemption al-
ready applied. When records or por-
tions of records are withheld in full
under an exemption which is subse-
quently determined not to apply, the
ASC may charge for a subsequent re-
view to determine the applicability of
other exemptions not previously con-
sidered.

(v) Other services. Complying with re-
quests for special services, other than a
readily produced electronic form or
format, is at the ASC’s discretion. The
ASC may recover the full costs of pro-
viding such services to the requester.

(4) Use of contractors. The ASC may
contact with independent contractors
to locate, reproduce, and/or dissemi-
nate records; provided, however, that
the ASC has determined that the ulti-
mate cost to the requester will be no
greater than it would be if the ASC
performed these tasks itself. In no case
will the ASC contract our responsibil-
ities which FOIA provides that the
ASC alone may discharge, such as de-
termining the applicability of an ex-
emption or whether to waive or reduce
fees.

(f) Exempt information. A request for
records may be denied if the requested
record contains information that falls
into one or more of the following cat-
egories.1 If the requested record con-
tains both exempt and nonexempt in-
formation, the nonexempt portions,

1Classification of a record as exempt from

disclosure under the provisions of this para-
graph (f) shall not be construed as authority
to withhold the record if it is otherwise sub-
ject to disclosure under the Privacy Act of
1974 (5 U.S.C. 552a) or other Federal statute,
any applicable regulation of ASC or any
other Federal agency having jurisdiction
thereof, or any directive or order of any
court of competent jurisdiction.
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which may reasonable be segregated
from the exempt portions, will be re-
leased to the requester. If redaction is
necessary, the ASC will, to the extent
technically feasible, indicate the
amount of material deleted at the
place in the record where such deletion
is made unless that indication in and of
itself will jeopardize the purpose for
the redaction. The categories of ex-
empt records are as follows:

(1) Records that are specifically au-
thorized under criteria established by
an Executive Order to be kept secret in
the interest of national defense or for-
eign policy and are in fact properly
classified pursuant to such Executive
Order;

(2) Records related solely to the in-
ternal personnel rules and practices of
the ASC;

(3) Records specifically exempted
from disclosure by statute, provided
that such statute:

(i) Requires that the matters be with-
held from the public in such a manner
as to leave no discretion on the issue;
or

(ii) Establishes particular criteria for
withholding or refers to particular
types of matters to be withheld;

(4) Trade secrets and commercial or
financial information obtained from a
person that is privileged or confiden-
tial;

(5) Interagency or intra-agency
memoranda or letters that would not
be available by law to a private party
in litigation with the ASC;

(6) Personnel, medical, and similar
files (including financial files) the dis-
closure of which would constitute a
clearly unwarranted invasion of per-
sonal privacy;

(7) Records compiled for law enforce-
ment purposes, but only to the extent
that the production of such law en-
forcement records:

(i) Could reasonably be expected to
interfere with enforcement pro-
ceedings;

(ii) Would deprive a person of a right
to a fair trail or an impartial adjudica-
tion;

(ii) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy;

(iv) Could reasonably be expected to
disclose the identity of a confidential
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source, including a State, local, or for-
eign agency or authority or any pri-
vate institution which furnished
records on a confidential basis;

(v) Would disclose techniques and
procedures for law enforcement inves-
tigations or prosecutions, or would dis-
close guidelines for law enforcement
investigations or prosecutions if such
disclosure could reasonably be ex-
pected to risk circumvention of the
law; or

(vi) Could reasonably be expected to
endanger the life or physical safety of
any individual;

(8) Records that are contained in or
related to examination, operating, or
condition reports prepared by, on be-
half of, or for the use of the ASC or any
agency responsible for the regulation
or supervision of financial institutions;
or

(9) Geological and geophysical infor-
mation and data, including maps, con-
cerning wells.

(g) Appeals. (1) Appeals should be ad-
dressed to the Executive Director;
ASC; 1326 G Street NW, Suite 500,
Washington, DC 20005.

(2) A person whose initial request for
records under this section, or whose re-
quest for a waiver of fees under para-
graph (e)(1)(x) of this section, has been
denied, either in part or in whole, has
the right to appeal the denial to the
ASC’s Chairman (or designee) within 30
business days after receipt of notifica-
tion of the denial. Appeals of denials of
initial requests or for a waiver of fees
must be in writing and include any ad-
ditional information relevant to con-
sideration of the appeal.

(3) Except in the case of an appeal for
expedited treatment under paragraph
(c)(3) of this section, the ASC will no-
tify the appellant in writing within 20
business days after receipt of the ap-
peal and will state:

(i) Whether it is granted or denied in
whole or in part;

(ii) The name and title of each person
responsible for the denial (if other than
the person signing the notification);

(iii) The exemptions relied upon for
the denial in the case of initial re-
quests for records; and

(iv) The right to judicial review of
the denial under the FOIA.



§1102.307

(4) If a requester is appealing for de-
nial of expedited treatment, the ASC
will notify the appellant within ten
business days after receipt of the ap-
peal of the ASC’s disposition.

(5) Complete payment of any out-
standing fee invoice will be required
before an appeal is processed.

(h) Records of another agency. If a re-
quested record is the property of an-
other Federal agency or department,
and that agency or department, either
in writing or by regulation, expressly
retains ownership of such record, upon
receipt of a request for the record the
ASC will promptly inform the re-
quester of this ownership and imme-
diately shall forward the request to the
proprietary agency or department ei-
ther for processing in accordance with
the latter’s regulations or for guidance
with respect to disposition.

[64 FR 72497, Dec. 28, 1999; 65 FR 31960, May
19, 2000, as amended at 69 FR 2501, Jan. 16,
2004]

§1102.307 Disclosure
records.

(a) Disclosure prohibited. Except as
provided in paragraph (b) of this sec-
tion or by 12 CFR part 1102, subpart C,
no person shall disclose or permit the
disclosure of any exempt records, or in-
formation contained therein, to any
persons other than those officers, di-
rectors, employees, or agents of the
ASC or a State appraiser regulatory
agency who has a need for such records
in the performance of their official du-
ties. In any instance in which any per-
son has possession, custody or control
of ASC exempt records or information
contained therein, all copies of such
records shall remain the property of
the ASC and under no circumstances
shall any person, entity or agency dis-
close or make public in any manner the
exempt records or information without
written authorization from the Execu-
tive Director, after consultation with
the ASC General Counsel.

(b) Disclosure authoriced. Exempt
records or information of the ASC may
be disclosed only in accordance with
the conditions and requirements set
forth in this paragraph (b). Requests
for discretionary disclosure of exempt
records of information pursuant to this
paragraph (b) may be submitted di-

of exempt
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rectly to the Executive Director. Such
administrative request must clearly
state that it seeks discretionary disclo-
sure of exempt records, clearly identify
the records sought, provide sufficient
information for the ASC to evaluate
whether there is good cause for disclo-
sure, and meet all other conditions set
forth in paragraph (b)(1) through (3) of
this section. Authority to disclose or
authorize disclosure of exempt records
of the ASC is delegated to the Execu-
tive Director, after consultation with
the ASC General Counsel.

(1) Disclosure by Executive Director. (i)
The Executive Director, or designee,
may disclose or authorize the disclo-
sure of any exempt record in response
to a valid judicial subpoena, court
order, or other legal process, and au-
thorize any current or former member,
officer, employee, agent of the ASC, or
third party, to appear and testify re-
garding an exempt record or any infor-
mation obtained in the performance of
such person’s official duties, at any ad-
ministrative or judicial hearing or pro-
ceeding where such person has been
served with a valid subpoena, court
order, or other legal process requiring
him or her to testify. The Executive
Director shall consider the relevancy of
such exempt records or testimony to
the ligation, and the interests of jus-
tice, in determining whether to dis-
close such records or testimony. Third
parties seeking disclosure of exempt
records or testimony in litigation to
which the ASC is not a party shall sub-
mit a request for discretionary disclo-
sure directly to the Executive Director.
Such requests shall specify the infor-
mation sought with reasonable particu-
larity and shall be accompanied by a
statement with supporting documenta-
tion showing in detail the relevance of
such exempt information to the litiga-
tion, justifying good cause for disclo-
sure, and a commitment to be bound by
a protective order. Failure to exhaust
such administration request prior to
service of a subpoena or other legal
process may, in the Executive Direc-
tor’s discretion, serve as a basis for ob-
jection to such subpoena or legal proc-
ess.

(ii) The Executive Director, or des-
ignee, may in his or her discretion and
for good cause, disclose or authorize
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disclosure of any exempt record or tes-
timony by a current or former member,
officer, employee, agent of the ASC, or
third party, sought in connection with
any civil or criminal hearing, pro-
ceeding or investigation without the
service of a judicial subpoena, or other
legal process requiring such disclosure
or testimony. If he or she determines
that the records or testimony are rel-
evant to the hearing, proceeding or in-
vestigation and that disclosure is in
the best interests of justice and not
otherwise prohibited by Federal stat-
ute. Where the Executive Director or
designee authorizes a current or former
member, officer, director, empl9oyee or
agent of the ASC to testify or disclose
exempt records pursuant to this para-
graph (b)(1), he or she may, in his or
her discretion, limit the authorization
to so much of the record or testimony
as is relevant to the issues at such
hearing, proceeding or investigation,
and he or she shall give authorization
only upon fulfillment of such condi-
tions as he or she deems necessary and
practicable to protect the confidential
nature of such records or testimony.

(2) Authorization for disclosure by the
Chairman of the ASC. Except where ex-
pressly prohibited by law, the Chair-
man of the ASC may, in his or her dis-
cretion, authorize the disclosure of any
ASC records. Except where disclosure
is required by law, the Chairman may
direct any current or former member,
officer, director, employee or agent of
the ASC to refuse to disclose any
record or to give testimony if the
Chairman determines, in his or her dis-
cretion, that refusal to permit such
disclosure is in the public interest.

(3) Limitations on disclosure. All steps
practicable shall be taken to protect
the confidentiality of exempt records
and information. Any disclosure per-
mitted by paragraph (b) of this section
is discretionary and nothing in para-
graph (b) of this section shall be con-
strued as requiring the disclosure of in-
formation. Further, nothing in
paragrah (b) of this section shall be
construed as restricting, in any man-
ner, the authority of the ASC, the
Chairman of the ASC, the Executive
Director, the ASC General Counsel, or
their designees, in their discretion and
in light of the facts and circumstances
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attendant in any given case, to require
conditions upon, and to limit, the
form, manner, and extent of any disclo-
sure permitted by this section. Wher-
ever practicable, disclosure of exempt
records shall be made pursuant to a
protective order and redacted to ex-
clude all irrelevant or non-responsive
exempt information.

[64 FR 72500, Dec. 28, 1999]

§1102.308 Right to petition for
issuance, amendment and repeal of
rules of general application.

Any person desiring the issuance,
amendment or repeal of a rule of gen-
eral application may file a petition for
those purposes with the Executive Di-
rector of the ASC. The petition shall
include a statement setting forth the
text or substance of any proposed rule
or amendment desired or shall specify
the rule for which repeal is desired.
The petitioner also shall state the na-
ture of his or her interest and the rea-
sons for seeking ASC action. The Exec-
utive Director shall acknowledge re-
ceipt of the petition within ten busi-
ness days of receipt. As soon as reason-
ably practicable, the ASC shall con-
sider the petition and related staff rec-
ommendations and shall take such ac-
tion as it deems appropriate. The Exec-
utive Director shall notify the peti-
tioner in writing of the ASC action
within ten business days of the action.

[69 FR 1902, Jan. 13, 1994. Redesignated at 64
FR 72497, Dec. 28, 1999]

§1102.309 Confidential treatment pro-
cedures.

(a) In general. Any submitter of writ-
ten information to the ASC who desires
that some or all of his or her submis-
sion be afforded confidential treatment
under 5 U.S.C. 552(b)(4) (i.e., trade se-
crets and commercial or financial in-
formation obtained from a person and
privileged or confidential) shall file a
request for confidential treatment with
the Executive Director of the ASC at
the time the written information is
submitted to the ASC or within ten
business days thereafter. Nothing in
this section limits the authority of the
ASC and its staff to make determina-
tions regarding access to documents
under this subpart.
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(b) Form of request. A request for con-
fidential treatment shall be submitted
in a separate letter or memorandum
conspicuously entitled, ‘‘Request for
Confidential Treatment.” Each request
shall state in reasonable detail the
facts and arguments supporting the re-
quest and its legal justification. If the
submitter had been required by the
ASC to provide the particular informa-
tion, conclusory statements that the
information would be useful to com-
petitors or would impair sales or simi-
lar statements generally will not be
considered sufficient to justify con-
fidential treatment. When the sub-
mitter had voluntarily provided the
particular information to the ASC, the
submitter must specifically identify
the documents or information which
are of a kind the submitter would not
customarily make available to the pub-
lic.

(c) Designation and separation of con-
fidential material. Submitters shall
clearly designate all information con-
sidered confidential and shall clearly
separate such information from other
non-confidential information, when-
ever possible.

(d) ASC action on request. A request
for confidential treatment of informa-
tion will be considered only in connec-
tion with a request for access to the in-
formation under FOIA as implemented
by this subpart. Upon the receipt of a
request for access, the Executive Direc-
tor or his or her designee (‘‘ASC Offi-
cer’) as soon as possible shall provide
the submitter with a written notice de-
scribing the request and shall provide
the submitter with a reasonable oppor-
tunity, no longer than ten business
days, to submit written objections to
disclosure of the information. Notice
may be given orally, and such notice
shall be promptly confirmed in writing.
The ASC Officer may provide a sub-
mitter with a notice if the submitter
did not request confidential treatment
of the requested information. If the
ASC required the submitter to provide
the requested information, the ASC Of-
ficer would need substantial reason to
believe that disclosure of the requested
information would result in substantial
competitive harm to the submitter. If
the submitter provided the information
voluntarily to the ASC, the ASC officer
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would need to believe that the informa-
tion is of a kind the submitter would
not customarily make available to the
public. The ASC Officer similarly shall
notify the person seeking disclosure of
the information under FOIA of the ex-
istence of a request for confidential
treatment. These notice requirements
need not be followed if the ASC Officer
determines under this subpart that the
information should not be disclosed;
the information has been published or
has been officially made available to
the public; disclosure of the informa-
tion is required by law (other than
FOIA); or the submitter’s request for
confidential treatment appears obvi-
ously frivolous, in such instance the
submitter shall be given written notice
of the determination to disclose the in-
formation at least five business days
prior to release. The ASC Officer shall
carefully consider the issues involved,
and if disclosure of the requested infor-
mation is warranted, a written notice,
containing a brief description of why
the submitter’s objections were not
sustained, must be forwarded to the
submitter within ten business days.
The time for response may be extended
up to ten additional business days, as
provided in 5 U.S.C. 552(a)(6)(B), or for
other periods by agreement between
the requester and the ASC Officer. This
notice shall be provided to the sub-
mitter at least five business days prior
to release of the requested information.
(e) Notice of lawsuit. The ASC Officer
shall notify a submitter of any filing of
any suit against the ASC pursuant to 5
U.S.C. 552 to compel disclosure of docu-
ments or information covered by the
submitter’s request for confidential
treatment within ten business days of
service of the suit. The ASC Officer
also shall notify the requester of the
documents or information of any suit
filed by the submitter against the ASC
to enjoin their disclosure within ten
business days of service of the suit.

[69 FR 1902, Jan. 13, 1994. Redesignated at 64
FR 72497, Dec. 28, 1999]

§1102.310 Service of process.

(a) Service. Any subpoena or other
legal process to obtain information
maintained by the ASC shall be duly
issued by a court having jurisdiction
over the ASC, and served upon the
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Chairman ASC; 1325 G Street NW, Subpart E—Collection and Trans-

Suite 500, Washington, DC 20005. Where
the ASC is named as a party, service of
process shall be made pursuant to the
Federal Rules of Civil Procedure upon
the Chairman at the above address.
The Chairman shall immediately for-
ward any subpoena, court order or
legal process to the General Counsel. If
consistent with the terms of the sub-
poena, court order or legal process, the
ASC may require the payment of fees,
in accordance with the fee schedule re-
ferred to in §1102.306(e) prior to the re-
lease of any records requested pursuant
to any subpoena or other legal process.

(b) Notification by person served. If any
current or former member, officer, em-
ployee or agent of the ASC, or any
other person who has custody of
records belonging to the ASC, is served
with a subpoena, court order, or other
process requiring that person’s attend-
ance as a witness concerning any mat-
ter related to official duties, or the
production of any exempt record of the
ASC, such person shall promptly advise
the Executive Director of such service,
the testimony and records described in
the subpoena, and all relevant facts
that may assist the Executive Direc-
tor, in consultation with the ASC Gen-
eral Counsel, in determining whether
the individual in question should be au-
thorized to testify or the records
should be produced. Such person also
should inform the court or tribunal
that issued the process and the attor-
ney for the party upon whose applica-
tion the process was issued, if known,
of the substance of this section.

(c) Appearance by person served. Ab-
sent the written authorization of the
Executive Director or designee to dis-
close the requested information, any
current or former member, officer, em-
ployee, or agent of the ASC, and any
other person having custody of records
of the ASC, who is required to respond
to a subpoena or other legal process,
shall attend at the time and place
therein specified and respectfully de-
cline to produce any such record or
give any testimony with respect there-
to, basing such refusal on this section.

[64 FR 72501, Dec. 28, 1999]
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mission of Appraisal Manage-
ment Company (AMC) Reg-
istry Fees

SOURCE: 82 FR 44501, Sept. 25, 2017, unless
otherwise noted.

§1102.400 Authority,
scope.

purpose, and

(a) Authority. This subpart is issued
by the Appraisal Subcommittee (ASC)
under sections 1106 and 1109 (a)(4)(B) of
Title XI of the Financial Institutions
Reform, Recovery, and Enforcement
Act of 1989 (Title XI), as amended by
the Dodd-Frank Wall Street Reform
and Consumer Protection Act (Dodd-
Frank Act) (Pub. L. 111-203, 124 Stat.
1376 (2010)), 12 TU.S.C. 3335, 3338
(a)(@)(B)).

(b) Purpose. The purpose of this sub-
part is to implement section 1109
(a)(4)(B) of Title XI, 12 U.S.C. 3338.

(c) Scope. This subpart applies to
States that elect to register and super-
vise appraisal management companies
pursuant to 12 U.S.C. 3346 and 3353, and
the regulations promulgated there-
under.

§1102.401 Definitions.

For purposes of this subpart:

(a) AMC Registry means the national
registry maintained by the ASC of
those AMCs that meet the Federal defi-
nition of AMC, as defined in 12 U.S.C.
3350(11), are registered by a State or
are Federally regulated, and have paid
the annual AMC registry fee.

(b) AMC Rule means the interagency
final rule on minimum requirements
for AMCs. (12 CFR 34.210-34.216; 12 CFR
225.190-225.196; 12 CFR 323.8-323.14; 12
CFR 1222.20-1222.26).

(c) ASC means the Appraisal Sub-
committee of the Federal Financial In-
stitutions Examination Council estab-
lished under section 1102 (12 U.S.C.
3310) as it amended the Federal Finan-
cial Institutions Examination Council
Act of 1978 (12 U.S.C. 3301 et seq.) by
adding section 1011.

(d) Performed an appraisal means the
appraisal service requested of an ap-
praiser by the AMC was provided to the
AMC.
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(e) State means any State, the Dis-
trict of Columbia, the Commonwealth
of Puerto Rico, the Commonwealth of
the Northern Mariana Islands, Guam,
the United States Virgin Islands, and
American Samoa.

(f) Other terms. Definitions of: Ap-
praisal management company (AMC); ap-

praisal management services, appraisal
panel;, consumer credit; covered trans-
action; dwelling; Federally regulated

AMC are incorporated from the AMC
Rule by reference.

§1102.402 Establishing
AMC registry fee.

The annual AMC registry fee to be
applied by States that elect to register
and supervise AMCs is established as
follows:

(a) In the case of an AMC that has
been in existence for more than a year,
$26 multiplied by the number of ap-
praisers who have performed an ap-
praisal for the AMC in connection with
a covered transaction in such State
during the previous year; and

(b) In the case of an AMC that has
not been in existence for more than a
year, $25 multiplied by the number of

the annual
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appraisers who have performed an ap-
praisal for the AMC in connection with
a covered transaction in such State
since the AMC commenced doing busi-
ness.

§1102.403 Collection and transmission
of annual AMC registry fees.

(a) Collection of annual AMC registry
fees. States that elect to register and
supervise AMCs pursuant to the AMC
Rule shall collect an annual registry
fee as established in §1102.402 from
AMCs eligible to be on the AMC Reg-
istry.

(b) Transmission of annual AMC reg-
istry fee. States that elect to register
and supervise AMCs pursuant to the
AMC Rule shall transmit AMC registry
fees as established in §1102.402 to the
ASC on an annual basis. States may
align a one-year period with any 12-
month period, which may, or may not,
be based on the calendar year. Only
those AMCs whose registry fees have
been transmitted to the ASC will be el-
igible to be on the AMC Registry.

PARTS 1103-1199 [RESERVED]
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SUBCHAPTER A—ORGANIZATION AND OPERATIONS

PART 1200—ORGANIZATION AND
FUNCTIONS

Sec.

1200.1 Federal Housing Finance Agency.

1200.2 Organization of the Federal Housing
Finance Agency.

1200.3 Official logo and seal.

1200.4 OMB control numbers assigned under
the Paperwork Reduction Act.

AUTHORITY: 5 U.S.C. 552, 12 U.S.C. 4512, 12
U.S.C. 4526, 44 U.S.C. 3506.

SOURCE: 77 FR 73264, Dec. 10, 2012, unless
otherwise noted.

§1200.1 Federal
Agency.

(a) Scope and authority. The Federal
Housing Finance Agency (FHFA) is an
independent agency of the Federal Gov-
ernment. Division A of the Housing and
Economic Recovery Act of 2008, Public
Law 110-289, 122 Stat. 2654, titled the
Federal Housing Finance Regulatory
Reform Act of 2008, amended the Fed-
eral Housing Enterprises Financial
Safety and Soundness Act of 1992 (12
U.S.C. 4501 et seq.) (Safety and Sound-
ness Act) and the Federal Home Loan
Bank Act (12 U.S.C. 1421-1449) to estab-
lish FHFA. FHFA administers the
Safety and Soundness Act and the reg-
ulated entities’ authorizing statutes:
the Federal Home Loan Bank Act, the
Federal National Mortgage Association
Charter Act, and the Federal Home
Loan Mortgage Corporation Act. FHFA
is responsible for the supervision and
regulation of the Federal National
Mortgage Corporation (Fannie Mae),
the Federal Home Loan Mortgage Cor-
poration (Freddie Mac), (together, En-
terprises), the Federal Home Loan
Banks (Banks) (collectively, the ‘‘reg-
ulated entities’), and the Office of Fi-
nance (OF). FHFA is charged with en-
suring that the regulated entities: Op-
erate in a safe and sound manner, in-
cluding maintaining adequate capital
and internal controls; foster liquid, ef-
ficient, competitive, and resilient na-
tional housing finance markets; com-
ply with the Safety and Soundness Act
and their respective authorizing stat-
utes, and rules, regulations and orders
issued under the Safety and Soundness

Housing Finance
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Act and the authorizing statutes; and
carry out their respective statutory
missions through activities and oper-
ations that are authorized and con-
sistent with the Safety and Soundness
Act, their respective authorizing stat-
utes, and the public interest. FHFA’s
costs and expenses are funded by an-
nual assessments paid by the regulated
entities. FHF A is headed by a director,
who is appointed by the President and
confirmed by the Senate for a five-year
term.

(b) Location. FHFA’s headquarters is
located at 400 Seventh Street SW.,
Washington, DC 20219. FHFA’s official
hours of business are 8:00 a.m.-5 p.m.
(Bastern Time), Monday through Fri-
day, excluding Federal holidays.

[77 FR 73264, Dec. 10, 2012, as amended at 80
FR 80233, Dec. 24, 2015]

§1200.2 Organization of the Federal
Housing Finance Agency.

(a) Director. The Director is respon-
sible for overseeing the prudential op-
erations of each regulated entity, and
for ensuring that each regulated enti-
ty: Operates in a safe and sound man-
ner; operates and acts to foster liquid,
efficient, competitive, and resilient na-
tional housing financing markets; com-
plies with the Safety and Soundness
Act, its authorizing statute, and rules,
regulations, guidelines, and orders
issued under those statutes; carries out
its mission only through activities
that are authorized by statute; and
acts and operates consistent with the
public interest. The Director may dele-
gate to FHFA officers and employees
any of the functions, powers, and du-
ties of the Director as the Director
considers appropriate. The Director
manages FHFA, including through au-
thorities delegated to FHFA officers
and employees.

(b) Deputy Director of the Division of
Enterprise Regulation. The Deputy Di-
rector is responsible for managing
FHFA’s program of prudential super-
vision of the Enterprises. The Deputy
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Director provides management over-
sight, direction, and support for all ex-
amination activity involving the En-
terprises, the development of super-
vision findings, and preparation of the
annual reports of examination. The
Deputy Director provides support and
advice to the Director and other senior
executives and represents the division
on significant and emerging super-
visory issues and development of FHFA
supervisory policy, and has such other
responsibilities as the Director may
prescribe.

(c) Deputy Director of the Division of
Housing Mission and Goals. The Deputy
Director is responsible for FHF A policy
development and analysis, oversight of
housing and regulatory policy, and
oversight of the mission and goals of
the Enterprises. The Deputy Director
oversees and coordinates FHFA activi-
ties regarding data analysis, market
surveillance, policy development, pol-
icy research and analysis affecting
housing finance and financial markets,
and policy analysis and research in
support of FHFA’s mission and the Di-
rector’s responsibilities as a member of
the Federal Housing Finance Oversight
board, the Financial Stability Over-
sight Board, and the Financial Sta-
bility Oversight Council, and has such
other responsibilities as the Director
may prescribe.

(d) Deputy Director of the Division of
Federal Home Loan Bank Regulation.
The Deputy Director is responsible for
managing FHFA’s program of pruden-
tial supervision of the Banks and the
OF. The Deputy Director provides man-
agement oversight, direction and sup-
port for all examination activity in-
volving the Banks, the development of
supervision findings, and preparation
of the annual reports of examination.
The Deputy Director provides support
and advice to the Director and other
senior executives and represents the di-
vision on significant and emerging su-
pervisory issues and development of
FHFA supervisory policy, and has such
other responsibilities as the Director
may prescribe.

(e) Offices and functions—(1) Office of
the Director. The Office of the Director
supports the activities of the Director
and includes Offices as the Director
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may create within the Office of the Di-
rector.

(2) Division of Enterprise Regulation.
The division supports and implements
the responsibilities of the Deputy Di-
rector described in paragraph (b) of
this section. The division oversees and
directs all Enterprise supervisory ac-
tivities, develops examination findings,
prepares reports of examination, and
prepares the sections of the Annual Re-
port to Congress that describe the con-
dition and performance of each Enter-
prise. The division monitors and as-
sesses the financial condition and per-
formance of the Enterprises. By means
of annual examinations and a contin-
uous on-site presence, the division
monitors and assesses the amount of
risk each Enterprise assumes, the qual-
ity of risk management, and compli-
ance with regulations.

(3) Division of Housing Mission and
Goals. The division supports and imple-
ments the responsibilities of the Dep-
uty Director described in paragraph (c)
of this section. In support of FHFA’s
mission and the Director’s responsibil-
ities as a member of the Federal Hous-
ing Finance Oversight Board, the Fi-
nancial Stability Oversight Board, and
the Financial Stability Oversight Com-
mittee, the division also oversees and
coordinates FHFA activities that in-
volve certain data analysis, and anal-
ysis affecting housing finance and fi-
nancial markets.

(4) Division of Federal Home Loan
Bank Regulation. The division supports
and implements the responsibilities of
the Deputy Director described in para-
graph (d) of this section, including
overseeing and directing all Bank su-
pervisory activities, developing exam-
ination findings, preparing reports of
examination, and preparing the sec-
tions of the annual report to Congress
that describe the condition and per-
formance of the Banks. The division
monitors and assesses the financial
condition and performance of the
Banks and the OF and monitors and as-
sesses their compliance with regula-
tions, the amount of risk they assume,
and the quality of their risk manage-
ment through annual on-site examina-
tions, periodic visits, and ongoing off-
site monitoring and analysis.
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(5) Office of Inspector General. The of-
fice is headed by a presidentially ap-
pointed and Senate-confirmed Inspec-
tor General who serves under the gen-
eral supervision of the Director. The
office carries out activities and respon-
sibilities established in the Inspector
General Act of 1978.

(6) Office of General Counsel. The of-
fice advises and supports the Director
and FHFA staff on legal matters re-
lated to the functions, activities, and
operations of FHFA and the regulated
entities; it supports supervision func-
tions, development and promulgation
of regulations and orders, and enforce-
ment actions. The office manages the
Freedom of Information, Privacy Act
and ethics programs. The Designated
Agency Ethics Official advises, coun-
sels, and trains FHFA employees on
ethical standards and conflicts of inter-
est, and manages the agency’s financial
disclosure program.

(T Office of the Ombudsman. The of-
fice is responsible for considering com-
plaints and appeals from the regulated
entities, the OF and any person that
has a business relationship with a regu-
lated entity or the OF concerning any
matter relating to FHFA’s regulation
and supervision of that entity or the
OF.

(8) Office of Minority and Women In-
clusion. The office is responsible for all
matters of FHFA relating to diversity
in management, employment, and busi-
ness activities, and for supervising the
diversity requirements applicable to
the regulated entities and the OF.

(f) Other Offices and Departments. The
Director may from time to time estab-
lish or terminate Offices and Divisions
of the agency as the Director deems
necessary or appropriate to carry out
FHFA’s mission. The Director may es-
tablish Offices and positions as the Di-
rector deems necessary and appropriate
to support the operations of a federal
agency, such as a Deputy Director for
one or more specified areas of responsi-
bility, a Chief Operating Officer, a
Chief Financial Officer, an Office of In-
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formation Technology, and such other
offices, departments, and positions as
are necessary and appropriate or may
be required by statute.

(g) Additional information. Current in-
formation on the organization of FHFA
may be obtained by mail from the Of-
fice of Congressional Affairs and Com-
munications, 400 Seventh Street, SW.,
Washington, DC 20219. Such informa-
tion, as well as other FHFA informa-
tion, also may be obtained electroni-
cally by accessing FHFA’s Web site lo-
cated at www.FHFA.gov.

[77 FR 73264, Dec. 10, 2012, as amended at 80
FR 45599, July 31, 2015; 80 FR 80233, Dec. 24,
2015]

§1200.3 Official logo and seal.

This section describes and displays
the logo adopted by the Director as the
official symbol representing FHFA. It
is displayed on correspondence, se-
lected documents, and signage. The
logo serves as the official seal to cer-
tify and authenticate official docu-
ments of the agency.

(a) Description. The logo is a disc con-
sisting of three polygons each drawn in
a manner resembling a silhouette of a
pitched roof house and with distinctive
eaves under its roof. Each polygon is
placed one in front of the other, two of
which are diminished in size from the
polygon behind it. Placed in the center
of the smallest polygon is the acronym
for the organization, “FHFA.” The
polygons are encircled by a designation
scroll having a solid background and

containing the words “FEDERAL
HOUSING FINANCE AGENCY” in cap-
ital letters with serifs, with two

mullets on the extreme left and right
of the scroll. Upon approval by the Di-
rector, FHFA may employ variations
of the color or shading of its logo and
seal for specified purposes; these will
be available for reference on the agen-
cy Web site at www.fhfa.gov.

(b) Display. FHFA’s official logo and
seal appears below:
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[77 FR 73264, Dec. 10, 2012, as amended at 80
FR 45599, July 31, 2015]

§1200.4 OMB control numbers as-
signed under the Paperwork Reduc-
tion Act.

(a) Under the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501-3531) and the
implementing regulations of the Office
of Management and Budget (OMB) (b
CFR part 1320), an agency may not con-
duct or sponsor, and a person is not re-
quired to respond to, a collection of in-
formation unless it displays a cur-
rently valid OMB control number.

(b) OMB has approved the collections
of information contained in FHFA’s
regulations and has assigned each col-
lection a control number. The fol-
lowing table displays the sections of
FHFA’s regulations (both those located
in this chapter and those promulgated
by the former Federal Housing Finance
Board that appear in chapter IX of this
title) containing collections of infor-
mation, along with the applicable OMB
control numbers and the expirations
dates for those control numbers:

: : o y OMB Expiration
12 CFR part or section where identified and described control No. chiate
.............................. 2590-0013 07/31/2018
.............................. 2590-0013 07/31/2018
.............................. 2590-0013 07/31/2018
.............................. 2590-0013 07/31/2018
.............................. 2590-0013 07/31/2018
.............................. 2590-0014 07/31/2018
.............................. 2590-0006 02/28/2021
.............................. 2590-0006 02/28/2021
.............................. 2590-0006 02/28/2021
.............................. 2590-0003 03/31/2020
.............................. 2590-0003 03/31/2020
.............................. 2590-0003 03/31/2020
.............................. 2590-0003 03/31/2020
.............................. 2590-0003 03/31/2020
.............................. 2590-0003 03/31/2020
12639 bbbttt 2590-0003 03/31/2020
T2B3.171 ettt en 2590-0003 03/31/2020
T2BB.12 e 2590-0003 03/31/2020
T2BB.13 e 2590-0003 03/31/2020
T2BB.14 e 2590-0003 03/31/2020
T2B3B.15 ettt 2590-0003 03/31/2020
T2B3B.16 .ottt bbbttt 2590-0003 03/31/2020
T2BB.17 ettt b ettt b s 2590-0003 03/31/2020
T2BB.18 .o 2590-0003 03/31/2020
T2BB.19 e 2590-0003 03/31/2020
T2BB.24 ... 2590-0003 03/31/2020
T2BB.26 ...ttt bbbttt 2590-0003 03/31/2020
T2B3.31 ettt 2590-0003 03/31/2020
T2B4.4 ...ttt ettt et st naa e 2590-0001 12/31/2018
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: : o y OMB Expiration
12 CFR part or section where identified and described control No. Zate
12645 ....... 2590-0001 12/31/2018
12646 ....... 2590-0001 12/31/2018
1266.17 ... 2590-0001 12/31/2018
1268.7 ....... 2590-0008 02/29/2016
1277.22 ... 2590-0002 04/30/2020
1277.28 ... 2590-0002 04/30/2020
12902 ....... 2590-0005 03/31/2020
12903 ....... 2590-0005 03/31/2020
12904 ....... 2590-0005 03/31/2020
12905 ....... 2590-0005 03/31/2020
12915 ....... 2590-0007 03/31/2020
12916 ....... 2590-0007 03/31/2020
1291.7 ... 2590-0007 03/31/2020
12918 ....... 2590-0007 03/31/2020
12919 ....... 2590-0007 03/31/2020

[81 FR 76294, Nov. 2, 2016, as amended at 83
FR 39325, Aug. 9, 2018]

PART 1201—GENERAL DEFINITIONS

APPLYING TO ALL FEDERAL
HOUSING FINANCE AGENCY
REGULATIONS

AUTHORITY: 12 TU.S.C. 4511(b), 4513(a),
4513(b).

SOURCE: 78 FR 2322, Jan. 11, 2013, unless
otherwise noted.

§1201.1 Definitions.

As used throughout this chapter, the
following basic terms relating to the
Federal Housing Finance Agency, the
Federal National Mortgage Associa-
tion, the Federal Home Loan Mortgage
Corporation, the Federal Home Loan
Banks, the Office of Finance, and re-
lated entities have the meanings set
forth below, unless otherwise indicated
in a particular subchapter, part, sec-
tion, or paragraph:

1934 Act means the Securities Ex-
change Act of 1934 (156 U.S.C. 78a et
seq.).

Acquired member assets or AMA means
assets acquired in accordance with, and
satisfying the applicable requirements
of, part 1268 of this chapter.

Advance means a loan from a Bank
that is:

(1) Provided pursuant to a written
agreement;

(2) Supported by a note or other writ-
ten evidence of the borrower’s obliga-
tion; and

(3) Fully secured by collateral in ac-
cordance with the Bank Act and part
1266 of this chapter.
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Affordable Housing Program or AHP
means the Affordable Housing Program
that each Bank is required to establish
pursuant to section 10(j) of the Bank
Act (12 U.S.C. 1430(j)) and part 1291 of
this chapter.

Appropriate Federal banking agency
has the meaning set forth in section
3(q) of the Federal Deposit Insurance
Act (12 U.S.C. 1813(q)) and, for feder-
ally-insured credit unions, means the
NCUA.

Appropriate state regulator means any
state officer, agency, supervisor or
other entity that has regulatory au-
thority over, or is empowered to insti-
tute enforcement action against, a par-
ticular institution.

Authorizing Statutes means the Fed-
eral National Mortgage Association
Charter Act, the Federal Home Loan
Mortgage Corporation Act, and the
Federal Home Loan Bank Act.

Bank, written in title case, means a
Federal Home Loan Bank established
under section 12 of the Bank Act (12
U.S.C. 1432).

Bank Act means the Federal Home
Loan Bank Act, as amended (12 U.S.C.
1421 et seq.).

Bank System means the Federal Home
Loan Bank System, consisting of all of
the Banks and the Office of Finance.

Capital plan means the capital struc-
ture plan required for each Bank by
section 6(b) of the Bank Act, as amend-
ed (12 U.S.C. 1426(b)).

CIP means the Community Invest-
ment Program, an advance program
under CICA required to be offered pur-
suant to section 10(i) of the Bank Act
(12 U.S.C. 1430(1)).
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Community Investment Cash Advance
or CICA means any advance made
through a program offered by a Bank
under section 10 of the Bank Act (12
U.S.C. 1430) and parts 1291 and 1292 of
this chapter to provide funding for tar-
geted community lending and afford-
able housing, including advances made
under a Bank’s Rural Development
Funding (RDF) program, offered under
section 10(j)(10) of the Bank Act (12
U.S.C. 1430(j)(10)); a Bank’s Urban De-
velopment Funding (UDF) program, of-
fered under section 10(j)(10) of the Bank
Act (12 U.S.C. 1430(j)(10)); a Bank’s Af-
fordable Housing Program (AHP), of-
fered under section 10(j) of the Bank
Act (12 U.S.C. 1430(j)); a Bank’s Com-
munity Investment Program (CIP), of-
fered under section 10(i) of the Bank
Act (12 U.S.C. 1430(i)); or any other pro-
gram offered by a Bank that meets the
requirements of part 1292 of this chap-
ter.

Community lending means providing
financing for economic development
projects for targeted beneficiaries, and,
for community financial institutions
(as defined in §1263.1 of this chapter),
purchasing or funding small business
loans, small farm loans, small agri-
business loans, or community develop-
ment loans (as defined in §1266.1 of this
chapter).

Consolidated obligation or CO means
any bond, debenture, or note on which
the Banks are jointly and severally lia-
ble and which was issued under section
11 of the Bank Act (12 U.S.C. 1431) and
any implementing regulations, whether
or not such instrument was originally
issued jointly by the Banks or by the
Federal Housing Finance Board on be-
half of the Banks.

Data Reporting Manual or DRM means
a manual issued by FHFA and amended
from time to time containing reporting
requirements for the Regulated Enti-
ties.

Director, written in title case, means
the Director of FHFA or his or her des-
ignee.

Enterprise means Fannie Mae and
Freddie Mac (collectively, Enterprises)
and any affiliate thereof.

Excess stock means that amount of a
Bank’s capital stock owned by a mem-
ber or other institution in excess of
that member’s or other institution’s

50

12 CFR Ch. XII (1-1-21 Edition)

minimum investment in capital stock
required under the Bank’s capital plan,
the Bank Act, or FHFA’s regulations,
as applicable.

Fannie Mae means the Federal Na-
tional Mortgage Association and any
affiliate thereof.

FDIC means the Federal Deposit In-
surance Corporation.

FHFA means the Federal Housing Fi-
nance Agency established by Section
1311(a) of the Safety and Soundness
Act. (12 U.S.C. 4511(a)).

Financing Corporation or FICO means
the Financing Corporation established
and supervised by the Director under
section 21 of the Bank Act (12 U.S.C.
1441) and part 1271 of this chapter.

FRB means the Board of Governors of
the Federal Reserve System.

Freddie Mac means the Federal Home
Loan Mortgage Corporation and any af-
filiate thereof.

Generally Accepted Accounting Prin-
ciples or GAAP means accounting prin-
ciples generally accepted in the United
States.

Ginnie Mae means the Government
National Mortgage Association.

GLB Act means the Gramm-Leach-
Bliley Act (Pub. L. 106-102 (1999)).

HERA means the Housing and Eco-
nomic Recovery Act of 2008, Public
Law No. 110-289, 122 Stat. 2654.

Housing associate means an entity
that has been approved as a housing as-
sociate pursuant to part 1264 of this
chapter.

HUD means the United States De-
partment of Housing and Urban Devel-
opment.

Member means an institution that has
been approved for membership in a
Bank and has purchased capital stock
in the Bank in accordance with
§§1263.20 or 1263.24(b) of this chapter.

NCUA means the National Credit
Union Administration.

NRSRO means a credit rating organi-
zation registered with the SEC as a na-
tionally recognized statistical rating
organization by the Securities and Ex-
change Commission.

OCC means the Office of the Comp-
troller of the Currency.

Office of Finance or OF means the Of-
fice of Finance, a joint office of the
Banks established under part 1273 of
this chapter and referenced in the
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Bank Act and the Safety and Sound-
ness Act.

President, when referring to an officer
of a Bank only, means a Bank’s prin-
cipal executive officer.

Regulated Entity means the Federal
Home Loan Mortgage Corporation and
any affiliate thereof, the Federal Na-
tional Mortgage Association and any
affiliate thereof, and any Federal Home
Loan Bank.

Resolution Funding Corporation or
REFCORP means the Resolution Fund-
ing Corporation established by section
21B of the Bank Act (12 U.S.C. 1441b).

Safety and Soundness Act means the
Federal Housing Enterprises Financial
Safety and Soundness Act of 1992, as
amended (12 U.S.C. 4501 et seq.).

SBIC means a small business invest-
ment company formed pursuant to sec-
tion 301 of the Small Business Invest-
ment Act (15 U.S.C. 681).

SEC means the United States Securi-
ties and Exchange Commission.

State means a state of the United
States, American Samoa, the Common-
wealth of the Northern Mariana Is-
lands, the District of Columbia, Guam,
Puerto Rico, or the United States Vir-
gin Islands.

[78 FR 2322, Jan. 11, 2013, as amended at 79
FR 64665, Oct. 31, 2014; 81 FR 76295, Nov. 2,
2016; 81 FR 91688, Dec. 19, 2016]

PART 1202—FREEDOM OF
INFORMATION ACT

Sec.

1202.1 Why did FHFA issue this part?

1202.2 What do the terms in this part mean?

1202.3 What information can I obtain
through the FOIA?

1202.4 What information is exempt from dis-
closure?

1202.5 How do I request information from
FHFA under the FOIA?

1202.6 What if my request does not have all
the information FHFA requires?

1202.7 How will FHFA respond to my FOIA
request?

1202.8 If the requested records contain con-
fidential commercial information, what
procedures will FHFA follow?

1202.9 How do I appeal a response denying
my FOIA request?

1202.10 Will FHFA expedite my request or
appeal?

1202.11 What will it cost to get the records
I requested?
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1202.12 Is there anything else I need to know
about FOIA procedures?

APPENDIX A TO PART 1202—FHFA HEAD-
QUARTERS

APPENDIX B TO PART 1202—FHFA OFFICE OF
INSPECTOR GENERAL

AUTHORITY: Pub. L. 110-289, 122 Stat. 2654; 5
U.S.C. 301, 552; 12 U.S.C. 4526; E.O. 12600, 52
FR 23781, 3 CFR, 1987 Comp., p. 235; E.O.
13392, 70 FR 75373-75377, 3 CFR, 2006 Comp., p.
216-200.

SOURCE: 82 FR 13745, Mar. 15, 2017, unless
otherwise noted.

§1202.1 Why did FHFA issue this part?

The Federal Housing Finance Agency
(FHFA) issued this regulation to com-
ply with the Freedom of Information
Act (FOIA) (5 U.S.C. 552).

(a) The Freedom of Information Act
(FOIA) (b U.S.C. 552), is a Federal law
that requires the Federal Government
to disclose certain Federal Government
records to the public.

(b) This part explains the rules that
the FHFA will follow when processing
and responding to requests for records
under the FOIA. It also explains what
you must do to request records from
FHFA under the FOIA. You should read
this part together with the FOIA,
which explains in more detail your
rights and the records FHFA may re-
lease to you.

(c) If you want to request informa-
tion about yourself that is contained in
a system of records maintained by
FHFA, you may do so under the Pri-
vacy Act of 1974, as amended (b U.S.C.
552a). This is considered a first-party or
Privacy Act request under the Privacy
Act, and you must file your request fol-
lowing FHFA’s Privacy Act regulation
at part 1204 of this title. If you file a
request for information about yourself,
FHFA will process your request under
both the FOIA and Privacy Act in
order to give you the greatest degree of
access to any responsive material.

(d) Notwithstanding the FOIA and
this part, FHFA may routinely publish
or disclose to the public information
without following these procedures.

§1202.2 What do the terms in this part
mean?
Some of the terms you need to under-
stand while reading this regulation
are—
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Aggregating means combing multiple
requests for documents that could rea-
sonably have been the subject of a sin-
gle request and which occur within a
30-day period, by a single requester or
by a group of requesters acting in con-
cert that would otherwise involve un-
usual circumstances.

Appeals Officer or FOIA Appeals Offi-
cer means a person designated by
FHFA who processes appeals of denied
FOIA requests for FHFA records.

Chief FOIA Officer means the des-
ignated high-level official within
FHFA (FHFA-OIG does not have a sep-
arate Chief FOIA Officer) who has over-
all responsibility for the agency’s FOIA
program and compliance with the
FOIA.

Confidential commercial information
means records provided to the Federal
Government by a submitter that con-
tain material exempt from release
under Exemption 4 of the FOIA, 5
U.S.C. 552(b)(4), because disclosure
could reasonably be expected to cause
substantial competitive harm.

Days, unless stated as ‘‘calendar
days,” are working days and do not in-
clude Saturdays, Sundays, and Federal
holidays. If the last day of any period
prescribed herein falls on a Saturday,
Sunday, or Federal holiday, the last
day of the period will be the next work-
ing day that is not a Saturday, Sunday,
or Federal holiday.

Direct costs means the expenses, in-
cluding contract services and retriev-
ing documents from at a Federal
records center operated by the Na-
tional Archives and Records Adminis-
tration, incurred by FHFA, in search-
ing for, reviewing and/or duplicating
records to respond to a request for in-
formation. In the case of a commercial
use request, the term also means those
expenditures FHFA actually incurs in
reviewing records to respond to the re-
quest. Direct costs include the cost of
the time of the employee performing
the work, the cost of any computer
searches, and the cost of operating du-
plication equipment. Direct costs do
not include overhead expenses such as
costs of space, and heating or lighting
the facility in which the records are
stored.

Duplication means reproducing a copy
of a record, or of the information con-
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tained in it, necessary to respond to a
FOIA request. Copies can take the form
of paper, audiovisual materials, or
electronic records, among others.

Employee, for the purposes of this reg-
ulation, means any person holding an
appointment to a position of employ-
ment with FHFA, or any person who
formerly held such an appointment;
any conservator appointed by FHFA;
or any agent or independent contractor
acting on behalf of FHFA, even though
the appointment or contract has termi-
nated.

Fee Waiver means the waiver or re-
duction of fees if the requester can
demonstrate that certain statutory
standards are met.

FHFA means each separate compo-
nent designated by the agency as a pri-
mary organizational unit that is re-
sponsible for processing FOIA requests,
as specified in Appendices A and B to
this part. FHFA has two components:
Federal Housing Finance Agency Head-
quarters (FHFA-HQ) and FHFA Office
of Inspector General (FHFA-OIG).

FOIA Officer, FOIA Official and Chief
FOIA Officer are persons designated by
FHFA to process and respond to re-
quests for FHFA records under the
FOIA.

FOIA Public Liaison is a person des-
ignated by FHFA who is responsible for
assisting requesters with their re-
quests.

Proactive disclosure means records
that are required by the FOIA to be
made publicly available, as well as ad-
ditional records identified as being of
interest to the public that are appro-
priate for public disclosure, and for
posting and indexing such records.

Readily reproducible means that the
requested record or records exist in
electronic format and can be
downloaded or transferred intact to a
computer disk, tape, or another elec-
tronic medium with equipment and
software currently in use by FHFA.

Record means information or docu-
mentary material FHFA maintains in
any form or format, including elec-
tronic, which FHFA—

(1) Created or received under Federal
law or in connection with the trans-
action of public business;

(2) Preserved or determined is appro-
priate for preservation as evidence of
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operations or activities of FHFA, or be-
cause of the value of the information it
contains; and

(3) Controls at the time it receives a
request under the FOIA.

Regulated entities means the Federal
Home Loan Mortgage Corporation, the
Federal National Mortgage Associa-
tion, and the Federal Home Loan
Banks.

Requester means any person seeking
access to FHFA records under the
FOIA. A requester falls into one of
three categories for the purpose of de-
termining what fees may be charged.
The three categories are—

(1) Commercial—A request that asks
for information for a use or a purpose
that furthers a commercial, trade, or
profit interest, which can include fur-
thering those interests through litiga-
tion. A decision to place a requester in
the commercial use category will be
made on a case-by-case basis based on
the requester’s intended use of the in-
formation;

(2) Noncommercial—Three
subcategories—

(i) Educational institution—Any school
that operates a program of scholarly
research. A requester in this fee cat-
egory must show that the request is
authorized by, and is made under the
auspices of, an educational institution
and that the records are not sought for
a commercial use, but rather are
sought to further scholarly research.
To fall with this fee category, the re-
quest must serve the scholarly re-
search goals of the institution rather
than an individual research goal. A
student who makes a request in fur-
therance of their coursework or other
school-sponsored activities and pro-
vides a copy of a course syllabus or
other reasonable documentation to in-
dicate the research purpose for the re-
quest would qualify as part of this fee
category;

(i1) Noncommercial scientific institu-
tion—An institution that is not oper-
ated on a ‘‘commercial” basis, as de-
fined in this section and that is oper-
ated solely for the purpose of con-
ducting scientific research the results
of which are not intended to promote
any particular product or industry. A
request in this category must show
that the request is authorized by and is

distinct
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made under the auspices of a qualifying
institution and that the records are
sought to further scientific research
and are not for a commercial use; or

(iii) Representative of the news media—
Any person or entity that publishes or
broadcasts news to the public, actively
gathers information of potential inter-
est to a segment of the public, uses its
editorial skills to turn the raw mate-
rials into distinct work, and distrib-
utes that work to an audience. The
term ‘‘news’ means information that
is about current events or that would
be of current interest to the public; and

(3) Other—All requesters who do not
fall within either of the preceding two
categories.

Requester Service Centers serve as the
primary contacts for a requester when
the requester has questions, is seeking
information about how the FOIA
works, or to check the status of their
request.

Review means the examination of a
record located in response to a request
in order to determine whether any por-
tion of it is exempt from disclosure.
Review time includes processing any
record for disclosure, such as doing all
that is necessary to prepare the record
for disclosure, including the process of
redacting the record and marking the
appropriate exemptions. Review costs
are properly charged even if a record
ultimately is not disclosed. Review
time also includes time spent both ob-
taining and considering any formal ob-
jection to disclosure made by a con-
fidential commercial information sub-
mitter under §1202.8(f) of this part.

Search means the process of looking
for and retrieving records or informa-
tion responsive to a request, whether
manually or by electronic means.
Search time includes a page-by-page or
line-by-line identification of informa-
tion within a record and the reasonable
efforts expanded to locate and retrieve
information from electronic records.

Submitter means any person or entity
providing confidential information to
the Federal Government. The term
“‘submitter” includes, but is not lim-
ited to corporations, state govern-
ments, and foreign governments.

Unusual circumstances means the need
to—
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(1) Search for and collect records
from agencies, offices, facilities, or lo-
cations that are separate from the of-
fice processing the request;

(2) Search for, collect, and appro-
priately examine a voluminous amount
of separate and distinct records in
order to process a single request; or

(3) Consult with another agency or
among two or more components of the
FHFA that have a substantial interest
in the determination of a request.

Vaughn inder means an itemized
index, used in litigation, correlating
each withheld document (or portion)
with a specific FOIA exemption and the
relevant part of the agency’s nondisclo-
sure justification.

[82 FR 13745, Mar. 15, 2017, as amended at 83
FR 5683, Feb. 9, 2018]

§1202.3 What information can I obtain
through the FOIA?

(a) General. You may request that
FHFA disclose to you its records on a
subject of interest to you. The FOIA
only requires the disclosure of records.
It does not require FHFA to create
compilations of information or to pro-
vide narrative responses to questions
or queries.

(b) Proactive disclosure. FHFA will
make available for public inspection
and copying in its electronic reading
room the following records:

(1) Final opinions or orders made in
the adjudication of cases;

(2) Statements of policy and interpre-
tation adopted by FHFA that are not
published in the FEDERAL REGISTER;

(3) Administrative staff manuals and
instructions to staff that affect a mem-
ber of the public and are not exempt
from disclosure under the FOIA;

(4) Copies of all records, regardless of
form or format, that have been re-
leased to any person under 5 U.S.C.
562(a)(3), that because of the nature of
their subject matter, FHFA determines
have become or are likely to become
the subject of subsequent requests for
substantially the same records, or that
have been requested 3 or more times;
and

(5) A general index of the records re-
ferred to in paragraph (b)(4) of this sec-
tion.

(c) Reading rooms. FHFA maintains
an electronic reading room. FHFA will
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ensure that its reading room is re-
viewed and updated on an ongoing
basis. See the Appendices to this part
for location and contact information
for FHFA-HQ and FHFA-OIG respec-
tive reading rooms.

§1202.4 What information is exempt
from disclosure?

(a) General. Unless the Director of
FHFA or his or her designee, or any
regulation or statute specifically au-
thorizes disclosure, FHFA will not re-
lease records if it reasonably foresees
that disclosure would harm an interest
protected by one or more of the fol-
lowing—

(1) Specifically authorized under cri-
teria established by an Executive Order
to be kept secret in the interest of na-
tional defense or foreign policy, and in
fact is properly classified pursuant to
such Executive Order;

(2) Related solely to FHFA’s internal
personnel rules and practices;

(3) Specifically exempted from disclo-
sure by statute (other than 5 U.S.C.
5562a), provided that such statute—

(i) Requires that the matters be with-
held from the public in such a manner
as to leave no discretion on the issue,
or

(ii) Establishes particular criteria for
withholding or refers to particular
types of matters to be withheld;

(4) Trade secrets and commercial or
financial information obtained from a
person and privileged or confidential;

(5) Contained in inter-agency or
intra-agency memoranda or letters
that would not be available by law to a
private party in litigation with FHFA;
provided that the deliberative process
privilege shall not apply to records cre-
ated 256 years or more before the date
on which the records were requested.

(6) Contained in personnel, medical
or similar files (including financial
files) the disclosure of which would
constitute a clearly unwarranted inva-
sion of personal privacy;

(7) Compiled for law enforcement
purposes, but only to the extent that
the production of such law enforcement
records or information—

(i) Could reasonably be expected to
interfere with enforcement pro-
ceedings;
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(ii) Would deprive a person of a right
to fair trial or an impartial adjudica-
tion;

(iii) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy;

(iv) Could reasonably be expected to
disclose the identity of a confidential
source, including a State, local, or for-
eign agency or authority or any pri-
vate institution or an entity that is
regulated and examined by FHFA that
furnished information on a confidential
basis, and, in the case of a record com-
piled by a criminal law enforcement
authority in the course of a criminal
investigation or by an agency con-
ducting a lawful national security in-
telligence investigation, information
furnished by a confidential source;

(v) Would disclose techniques and
procedures for law enforcement inves-
tigations or prosecutions, or would dis-
close guidelines for law enforcement
investigations or prosecutions if such
disclosure could reasonably be ex-
pected to risk circumvention of the
law; or

(vi) Could reasonably be expected to
endanger the life or physical safety of
any individual.

(8) Contained in or related to exam-
ination, operating, or condition reports
that are prepared by, on behalf of, or
for the use of an agency responsible for
the regulation or supervision of finan-
cial institutions; or

(9) Geological and geophysical infor-
mation and data, including maps, con-
cerning wells.

(b) Redacted portion. If a requested
record contains exempt information
and information that can be disclosed
and the portions can reasonably be seg-
regated from each other, the
disclosable portion of the record will be
released to the requester after FHFA
redacts the exempt portions. If it is
technically feasible, FHFA will indi-
cate the amount of the information re-
dacted at the place in the record where
the redaction is made and include a no-
tation identifying the exemption that
was applied, unless including that indi-
cation would harm an interest pro-
tected by an exemption.

(c) Exempt and redacted material.
FHFA is not required to and will not
provide a Vaughn index during the ad-
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ministrative stage of processing your
FOIA request.

[82 FR 13745, Mar. 15, 2017, as amended at 83
FR 5683, Feb. 9, 2018]

§1202.5 How do I request information
from FHFA under the FOIA?

(a) Where to send your request. FHFA
has a decentralized system for proc-
essing FOIA requests, made up of two
components. To make a request for
FHFA records, the FOIA request must
be in writing. A requester must write
directly to the FOIA office of the com-
ponent that maintains the records
being sought. The Appendices to this
part contain the respective location
and contact information for submitting
a FOIA request for each FHFA compo-
nent.

(b) Provide your mname and address.
Your request must include your full
name, your address and, if different,
the address at which the component is
to notify you about your request, a
telephone number at which you can be
reached during normal business hours,
and an electronic mail address, if any.

(¢c) Request is under the FOIA. Your re-
quest must have a statement identi-
fying it as being made under the FOIA.

(d) Your FOIA status. Your request
should include a statement specifically
identifying your status as a ‘‘commer-
cial use” requester, an ‘‘educational in-
stitution” requester, a ‘‘non-commer-
cial scientific institution” requester,
or a ‘‘representative of the news
media’’ for the purposes of the fee pro-
visions of the FOIA.

(e) Describing the records you request.
You must describe the records that you
seek in enough detail to enable FHFA
to search for and locate the records
with a reasonable amount of effort.
Your request must include as much
specific information as possible that
you know about each record in your re-
quest, such as the date, title, name, au-
thor, recipient, subject matter, file
designations, or the description of the
record.

(f) How you want the records produced
to you. Your request may state in what
form or format you want FHFA to fur-

nish the releasable records, e.g.,
hardcopy, or electronic.
(g) Agreement to pay fees. In your

FOIA request you must acknowledge
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that you are aware of the applicable
fees charged under §1202.11, and specify
an amount, if any, you are willing to
pay without consultation. Your inabil-
ity to pay a fee does not justify grant-
ing a fee waiver. The fact that FHFA
withholds all responsive documents or
does not locate any documents respon-
sive to your request, does not mean
that you are not responsible for paying
applicable fees. Your FOIA request will
not be considered received by FHFA
until your acknowledgement of the ap-
plicable fees, in writing, is received.
FHFA will notify a requester of any
fees above $25.00.

(h) Valid requests. FHFA will only
process valid requests. A valid request
must meet all the requirements of this
part.

[82 FR 13745, Mar. 15, 2017, as amended at 83
FR 5683, Feb. 9, 2018]

§1202.6 What if my request does not
have all the information FHFA re-
quires?

If FHFA determines that your re-
quest does not reasonably describe the
records you seek, cannot be processed
for reasons related to fees, or lacks re-
quired information, you will be in-
formed in writing why your request
cannot be processed. You will be given
15 calendar days to meet all require-
ments. If you are notified that your re-
quest cannot be processed for the rea-
sons cited herein, your request will be
placed on hold and will not be consid-
ered as being received by FHFA for the
purpose of processing your request
under this part.

(a) If you respond with all the nec-
essary information, FHFA will process
this response as a new request and the
time period for FHFA to respond to
your request will start from the date
the additional information is actually
received by FHFA.

(b) If you do not respond or provide
additional information within the time
period allowed, or if the additional in-
formation you provide is still incom-
plete or insufficient, FHFA will con-
sider your request closed and will no-
tify you that it will not be processed.

[82 FR 13745, Mar. 15, 2017, as amended at 83
FR 5683, Feb. 9, 2018]
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§1202.7 How will FHFA respond to my
FOIA request?

(a) Authority to grant or deny requests.
The FOIA Officer, FOIA Official, and
the Chief FOIA Officer are authorized
to grant or deny any request for FHFA
records.

(b) Designated standard ‘‘cut-off’’ date
for searches. In determining which
records are responsive to a request,
FHFA will include only records in its
possession as of the date the FOIA re-
quest is received.

(¢) Multi-Track request processing.
FHFA uses a multi-track system to
process FOIA requests. This means
that a FOIA request is processed based
on its complexity. When FHF A receives
your request, it is assigned to a Stand-
ard Track or Complex Track. FHFA
will notify you if your request is as-
signed to the Complex Track as de-
scribed in paragraph (h) of this section.

(1) Standard Track. FHFA assigns
FOIA requests that are routine and re-
quire little or no search time, review,
or analysis to the Standard Track.
FHFA responds to these requests in the
order in which they are received and
normally responds within 20 days after
receipt. If FHFA determines while
processing your Standard Track re-
quest, that it is more appropriately a
Complex Track request, it will be reas-
signed to the Complex Track and you
will be notified as described in para-
graph (h) of this section.

(2) Complex Track. (i) FHFA assigns
requests that are non-routine to the
Complex Track. Complex Track re-
quests are those to which FHFA deter-
mines that the request and/or response
may—

(A) Be voluminous;

(B) Involve two or more FHFA com-
ponents or units;

(C) Require consultation with other
agencies or entities;

(D) Require searches of archived doc-
uments;

(E) Seek confidential commercial in-
formation as described in §1202.8 of this
part;

(F) Require an unusually high level
of effort to search for, review and/or
duplicate records; or

(G) Cause undue disruption to the
day-to-day activities of FHFA in regu-
lating and supervising the regulated
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entities or in carrying out its statu-
tory responsibilities.

(ii) FHFA will respond to Complex
Track requests as soon as reasonably
possible, regardless of the date of re-
ceipt.

(d) Referrals to other agencies. If you
submit a FOIA request that seeks
records originating in another Federal
Government agency, FHFA will refer
those records, as applicable, to the
other agency for a direct response.
FHFA will provide you notice of the re-
ferral, what records were referred, and
the name of the other agency and rel-
evant contact information.

(e) Consultation with other agencies.
When records originate with FHFA,
but contain within them information
of interest to another agency, FHFA
will consult with the other agency(ies)
prior to making a determination on
your request.

(f) Responses to FOIA requests. FHFA
will respond to your request by grant-
ing or denying it in full, or by granting
and denying it in part. The response
will be in writing. In determining
which records are responsive to your
request, FHFA will conduct a search
for records in its possession as of the
date of your request.

(1) Requests that are granted. If FHFA
grants your request, the response will
include the requested records or details
about how FHFA will provide them to
you and the amount of any fees
charged.

(2) Requests that are denied, or granted
and denied in part. If FHFA denies your
request in whole or in part because a
requested record does not exist or can-
not be located, is not readily reproduc-
ible in the form or format you sought,
is not subject to the FOIA, or is ex-
empt from disclosure, the written re-
sponse will include the requested re-
leasable records, if any, the amount of
any fees charged, the reasons for de-
nial, and a notice and description of
your right to file an administrative ap-
peal under §1202.9. FHFA will not pro-
vide you with a Vaughn index during
the administrative stage of processing
your request.

(g) Format and delivery of disclosed
records. If FHFA grants, in whole or in
part, your request for disclosure of
records under the FOIA, the records
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may be made available to you in the
form or format you requested, if they
are readily reproducible in that form or
format. The records will be sent to the
address you provided by regular U.S.
mail or by electronic mail unless alter-
nate arrangements are made by mutual
agreement, such as your agreement to
pay express or expedited delivery serv-
ice fees, or to pick up records at FHFA
offices.

(h) Extensions of time. (1) In unusual
circumstances, FHFA may extend the
statutory time limit in paragraph (c)(1)
of this section for no more than 10 days
and notify you of—

(i) The reason for the extension; and

(ii) The date on which the determina-
tion is expected.

(2) When a request requires more
than 30 days to process, FHFA will
make available its FOIA Public Liai-
son or other FOIA contact to assist you
in modifying or reformulating your re-
quest. If the request cannot be modi-
fied or reformulated, FHFA will notify
you regarding an alternative time pe-
riod for processing the request. FHFA
will also notify you of the availability
of the Office of Government Informa-
tion Services to provide dispute resolu-
tion service.

(3) For the purpose of satisfying un-
usual circumstances under the FOIA,
FHFA may aggregate requests in cases
where it reasonably appears that mul-
tiple requests, submitted either by a
requester or by a group of requesters
acting in concert, constitute a single
request that would otherwise involve
unusual circumstances. FHFA will not
aggregate multiple requests that in-
volve unrelated matters.

[82 FR 13745, Mar. 15, 2017, as amended at 83
FR 5683, Feb. 9, 2018]

§1202.8 If the requested records con-
tain confidential commercial infor-
mation, what procedures will FHFA
follow?

(a) General. FHFA will not disclose
confidential commercial information
in response to your FOIA request ex-
cept as described in this section.

(b) Designation of confidential commer-
cial information. Submitters of commer-
cial information must use good-faith
efforts to designate, by appropriate
markings or written request, either at
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the time of submission or at a reason-
able time thereafter, those portions of
the information they deem to be pro-
tected under 5 U.S.C. 552(b)(4) and
§1202.4(a)(4) of this part. Any such des-
ignation will expire 10 years after the
records are submitted to the Federal
Government, unless the submitter re-
quests, and provides reasonable jus-
tification for a designation period of
longer duration.

(c) Pre-Disclosure Notification. Except
as provided in paragraph (e) of this sec-
tion, if your FOIA request encompasses
confidential commercial information,
FHFA will, prior to disclosure of the
information and to the extent per-
mitted by law, provide prompt written
notice to a submitter that confidential
commercial information was requested
when—

(1) The submitter has in good faith
designated the information as con-
fidential commercial information pro-
tected from disclosure under 5 U.S.C.
552(b)(4) and §1202.4(a)(4) of this part; or

(2) FHFA has reason to believe that
the request seeks confidential commer-
cial information, the disclosure of
which may result in substantial com-
petitive harm to the submitter.

(d) Content of Pre-Disclosure Notifica-
tion. When FHFA sends a Pre-Disclo-
sure Notification to a submitter, it will
contain—

(1) A description of the commercial
information requested or copies of the
records or portions thereof containing
the business information; and

(2) An opportunity to object to dis-
closure within 10 days or such other
time period that FHFA may allow by
providing to FHFA a detailed written
statement demonstrating all reasons
the submitter opposes disclosure.

(e) Ezxceptions to Pre-Disclosure Notifi-
cation. FHFA is not required to send a
Pre-Disclosure Notification if—

(1) FHFA determines that informa-
tion should not be disclosed;

(2) The information has been pub-
lished lawfully or has been made offi-
cially available to the public;

(3) Disclosure of the information is
required by law, other than the FOIA;

(4) The information requested is not
designated by the submitter as con-
fidential commercial information pur-
suant to this section, unless the agency
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has substantial reason to believe that
disclosure of the information would re-
sult in competitive harm; or

(6) The submitter’s designation,
under paragraph (b) of this section, ap-
pears on its face to be frivolous; except
that FHFA will provide the submitter
with written notice of any final deci-
sion to disclose the designated con-
fidential commercial information with-
in a reasonable number of days prior to
a specified disclosure date.

(f) Submitter’s objection to disclosure. A
submitter may object to disclosure
within 10 days after the date of the
Pre-Disclosure Notification, or such
other time period that FHFA may
allow, by delivering to FHFA a written
statement demonstrating all grounds
on which it opposes disclosure, and all
reasons supporting its contention that
the information should not be dis-
closed. The submitter’s objection must
contain a certification by the sub-
mitter, or an officer or authorized rep-
resentative of the submitter, that the
grounds and reasons presented are true
and correct to the best of the submit-
ter’s knowledge. The submitter’s objec-
tion may itself be subject to disclosure
under the FOIA.

(g) Notice of Intent to disclose informa-
tion. FHFA will carefully consider all
grounds and reasons provided by a sub-
mitter objecting to disclosure. If FHFA
decides to disclose the information
over the submitter’s objection, the sub-
mitter will be provided with a written
Notice of Intent to disclose at least 10
days before the date of disclosure. The
written Notice of Intent will contain—

(1) A statement of the reasons why
the information will be disclosed;

(2) A description of the information
to be disclosed; and

(3) A specific disclosure date.

(h) Notice to requester. FHF A will give
a requester whose request encompasses
confidential commercial information—

(1) A written notice that the request
encompasses confidential commercial
information that may be exempt from
disclosure under 5 U.S.C. 552(b)(4) and
§1202.4(a)(4) of this part and that the
submitter of the information has been
given a Pre-Disclosure Notification
with the opportunity to comment on
the proposed disclosure of the informa-
tion; and
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(2) A written notice that a Notice of
Intent to disclose has been provided to
the submitter, and that the submitter
has 10 days, or such other time period
that FHFA may allow, to respond.

(i) Notice of FOIA lawsuit. FHFA will
promptly notify the submitter when-
ever a requester files suit seeking to
compel disclosure of the submitter’s
confidential commercial information.
FHFA will promptly notify the re-
quester whenever a submitter files suit
seeking to prevent disclosure of infor-
mation.

[82 FR 13745, Mar. 15, 2017, as amended at 83
FR 5684, Feb. 9, 2018]

§1202.9 How do I appeal a response
denying my FOIA request?

(a) Right of appeal. If FHFA denied
your request in whole or in part, you
may appeal the denial by writing di-
rectly to the appropriate FHFA compo-
nent specified in the Appendices to this
part.

(b) Timing, form, content, and receipt of
an appeal. Your written appeal must be
postmarked or submitted within 90 cal-
endar days of the date of the decision
by FHFA denying, in whole or in part,
your request. Your appeal must include
a copy of the initial request, a copy of
the letter denying the request in whole
or in part, and a statement of the cir-
cumstances, reasons, or arguments you
believe support disclosure of the re-
quested record(s). FHFA will not con-
sider an improperly addressed appeal to
have been received for the purposes of
the 20-day time period of paragraph (d)
of this section until it is actually re-
ceived by the correct FHFA compo-
nent.

(c) Extensions of time to appeal. If you
need more time to file your appeal, you
may request, in writing, an extension
of time of no more than 10 calendar
days in which to file your appeal, but
only if your request is made within the
original 90-calendar day time period for
filing the appeal. Granting such an ex-
tension is in the sole discretion of the
designated component Appeals Officer.

(d) Final action on appeal. FHFA’s de-
termination on your appeal will be in
writing, signed by the designated com-
ponent Appeals Officer, and sent to you
within 20 days after the appeal is re-
ceived, or by the last day of the last ex-
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tension under paragraph (e) of this sec-
tion. The determination of an appeal is
the final action of FHFA on a FOIA re-
quest. A determination may—

(1) Affirm, in whole or in part, the
initial denial of the request and may
include a brief statement of the reason
or reasons for the decision, including
each FOIA exemption relied upon;

(2) Reverse, in whole or in part, the
denial of a request in whole or in part,
and require the request to be processed
promptly in accordance with the deci-
sion; or

(3) Remand a request to FHFA, as ap-
propriate, for re-processing.

(e) Notice of delayed determinations on
appeal. If FHFA cannot send a final de-
termination on your appeal within the
20-day time limit, the designated com-
ponent Appeals Officer will continue to
process the appeal and upon expiration
of the time limit, will inform you of
the reason(s) for the delay and the date
on which a determination may be ex-
pected.

(f) Judicial review. If the denial of
your request for records is upheld in
whole or in part, or if a determination
on your appeal has not been sent at the
end of the 20-day period in paragraph
(d) of this section, or the last extension
thereof, you may seek judicial review
under 5 U.S.C. 552(a)(4). Before seeking
review by a court of FHFA’s adverse
determination, a requester generally
must first submit a timely administra-
tive appeal.

(g) Additional resource. To aid the re-
quester, the FOIA Public Liaison is
available and will assist in the resolu-
tion of any disputes. Also, the National
Archives and Records Administration
(NARA), Office of Government Infor-
mation Services (OGIS) offers non-
compulsory, non-binding services to re-
solve FOIA disputes. If you need infor-
mation regarding the OGIS and/or the
services it offers, please contact OGIS
directly at Office of Government Infor-
mation Services, National Archives
and Records Administration, 8601
Adelphi Road-OGIS, College Park, MD
20740-6001; email: ogis@nara.gov, phone:
(202) 741-5770; toll-free: 1 (877) 684-6448;
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or facsimile at (202) 741-5769. This infor-
mation is provided as a public service
only.

[82 FR 13745, Mar. 15, 2017, as amended at 83
FR 5684, Feb. 9, 2018]

§1202.10 Will FHFA expedite my re-
quest or appeal?

(a) Request for expedited processing.
You may request, in writing, expedited
processing of an initial request or of an
appeal. FHFA may grant expedited
processing, and give your request or
appeal priority if your request for expe-
dited processing demonstrates a com-
pelling need by establishing one or
more of the following—

(1) Circumstances in which the lack
of expedited treatment could reason-
ably be expected to pose an imminent
threat to the life or physical safety of
an individual;

(2) An urgency to inform the public
about an actual or alleged Federal Gov-
ernment activity if you are a person
primarily engaged in disseminating in-
formation;

(3) The loss of substantial due process
or rights;

(4) A matter of widespread and excep-
tional media interest in which there
exists possible questions about the
Federal Government’s integrity, affect-
ing public confidence; or

(5) Humanitarian need.

(b) Certification of compelling need.
Your request for expedited processing
must include a statement certifying
that the reason(s) you present dem-
onstrate a compelling need are true
and correct to the best of your knowl-
edge.

(c) Determination on request. FHFA
will notify you within 10 calendar days
of receipt of your request whether ex-
pedited processing has been granted. If
a request for expedited treatment is
granted, the request will be given pri-
ority and will be processed as soon as
practicable. If a request for expedited
processing is denied, any appeal of that
decision under §1202.9 of this part will
be acted on expeditiously.

[82 FR 13745, Mar. 15, 2017, as amended at 83
FR 5684, Feb. 9, 2018]
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§1202.11 What will it cost to get the
records I requested?

(a) Assessment of fees, generally. FHFA
will assess you for fees covering the di-
rect costs of responding to your re-
quest and costs for duplicating records,
except as otherwise provided in a stat-
ute with respect to the determination
of fees that may be assessed for disclo-
sure, search time, or review of par-
ticular records.

(b) Assessment of fees, categories of re-
questers. The fees that FHFA may as-
sess vary depending on the type of re-
quest or the type of requester you are—

(1) Commercial use. If you request
records for a commercial use, the fees
that FHFA may assess are limited to
FHFA’s operating costs incurred for
document search, review, and duplica-
tion.

(2) Educational institution, noncommer-
cial scientific institution, or representative
of the news media. If you are not re-
questing records for commercial use
and you are an educational institution
or a noncommercial scientific institu-
tion, whose purpose is scholarly or sci-
entific research, or a representative of
the news media, the fees that may be
assessed are limited to standard rea-
sonable charges for duplication in ex-
cess of 100 pages or an electronic equiv-
alent of 100 pages.

(3) Other. If neither paragraph (b)(1)
nor paragraph (b)(2) of this section ap-
plies, the fees assessed are limited to
the costs for document searching in ex-
cess of two hours and duplication in ex-
cess of 100 pages, or an electronic
equivalent of 100 pages.

(c) Fee schedule. FHFA will charge
fees for processing requests under the
FOIA in accordance with the provisions
of this section and OMB guidelines
(basic pay plus 16 percent). There are
three different groups of grades typi-
cally involved in processing FOIA re-
quests: Personnel in grades EL-6 to
EL-9; personnel in grades EL-10 to EL~
13; and personnel EI-14 and above.
FHFA’s Web site, www.fhfa.gov, will
contain current rates for search and re-
view fees for each group. The rates will
be updated as salaries change and will
be determined by using the formula in
this regulation. The formula is the sum
of the mid-point of each grade divided
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by the number of grades in each cat-
egory divided by 2088 and then multi-
plied by 1.16.1 Fees for searches of com-
puterized records are based on the ac-
tual cost to FHFA. For requests that
require the retrieval of records stored
by FHFA at a Federal records center
operated by the National Archives and
Records Administration, FHFA will
charge additional costs in accordance
with the Transaction Billing Rate
Schedule established by NARA.

(d) Notice of anticipated fees in excess
of $25.00. When FHFA determines or es-
timates that the fees chargeable to you
will exceed $25.00, you will be notified
of the actual or estimated amount of
fees you will incur, unless you earlier
indicated your willingness to pay fees
as high as those anticipated. When you
are notified that the actual or esti-
mated fees exceed $25.00, your request
will be tolled until you agree to pay, in
writing, the anticipated total fee.

(e) Advance payment of fees. FHFA
may request that you pay estimated
fees or a deposit in advance of respond-
ing to your request. If FHFA requests
advance payment or a deposit, your re-
quest will be tolled by FHFA until the
advance payment or deposit is re-
ceived. FHFA may request advance
payment or a deposit if—

(1) The fees are likely to exceed
$250.00;

(2) You do not have a history of pay-
ment;

(3) You previously failed to pay a
FOIA fee to FHFA in a timely fashion,
i.e., within 30 calendar days of the date
of a billing; or

(4) You have an outstanding balance
due from a prior request. FHFA will re-
quire you to pay the full amount owed
plus any applicable interest, as pro-
vided in paragraph (f) of this section,
or demonstrate that the fee owed has
been paid, as well as payment of the
full amount of anticipated fees before
processing your request.

(f) Interest. FHF A may charge you in-
terest on an unpaid bill starting on the
31st calendar day following the day on
which the bill was sent. Once a fee pay-

1Example of the rate formula is as follows:
For 2016, EL-6 to EL-9 is [($55,769 + $63,5564 +
$71,816 + $81,152)/4][1/2088 hours per year][1.16
OMB markup factor] = $37.82 per hour.
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ment has been received by FHFA, even
if not processed, FHFA will stay the
accrual of interest. Interest charges
will be assessed at the rate prescribed
by 31 U.S.C. 3717 and will accrue from
the date of the billing.

(g) FHFA assistance to reduce costs. If
FHFA notifies you of estimated fees
exceeding $100.00 or requests advance
payment or a deposit, you will have an
opportunity to consult with FHFA
FOIA staff to modify or reformulate
your request to meet your needs at a
lower cost.

(h) Fee waiver requests. You may re-
quest a fee waiver in accordance with
the FOIA and this regulation. Requests
for a waiver of fees must be made in
writing and should be made at the time
you submit your FOIA request. How-
ever, your fee waiver may be submitted
at a later time so long as the under-
lying record request is pending or on
administrative appeal. FHFA may
grant your fee waiver request or a re-
duction of fees if disclosure of the in-
formation is in the public interest be-
cause it is likely to contribute signifi-
cantly to public understanding of the
operations or activities of the Federal
Government and is not primarily in
your commercial interest. In submit-
ting a fee waiver request, you must ad-
dress the following six factors—

(1) Whether the subject of the re-
quested records concerns the oper-
ations or activities of the Federal Gov-
ernment. The subject of the request
must concern identifiable operations or
activities of the Federal Government
with a connection that is direct and
clear, not remote or attenuated;

(2) Whether the disclosure is likely to
contribute significantly to the public
understanding of Federal Government
operations or activities. This factor is
satisfied when the following criteria
are met:

(i) Disclosure of the requested infor-
mation must be meaningfully inform-
ative about government operations or
activities. The disclosure of informa-
tion that already is in the public do-
main, in either the same or a substan-
tially identical form, would not be
meaningfully informative if nothing
new would be added to the public’s un-
derstanding; and
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(ii) The disclosure must contribute to
the understanding of a reasonably
broad audience of persons interested in
the subject, as opposed to your indi-
vidual understanding. Your expertise
in the subject area as well as your abil-
ity and intention to effectively convey
information to the public must be con-
sidered. FHF A will presume that a rep-
resentative of the news media will sat-
isfy this consideration.

(3) The disclosure must not be pri-
marily in your commercial interest. To
determine whether disclosure of the re-
quested information is primarily in
your commercial interest FHFA will
consider the following criteria:

(i) FHFA will determine whether you
have any commercial interest that
would be furthered by the requested
disclosure. A commercial interest in-
cludes any commercial, trade, or profit
interest. You will be given an oppor-
tunity to provide explanatory informa-
tion regarding this consideration; and

(ii) If there is an identified commer-
cial interest, FHFA will determine
whether that is the primary interest
furthered by the request.

(1) Fee Waiver determination. FHFA
will notify you within 20 days of re-
ceipt of your request whether the fee
waiver has been granted. Where only
some of the records to be released sat-
isfy the requirements for a waiver of
fees, a waiver will be granted for those
records. For those records that do not
satisfy the requirements for a waiver of
fees, you may be charged for those
records. When you have committed to
pay fees and subsequently ask for a
waiver of those fees and that waiver is
denied, you must pay any costs in-
curred up to the date the fee waiver re-
quest was received. A request for fee
waiver that is denied may only be ap-
pealed when a final decision has been
made on the initial FOIA request.

(j) Restrictions on charging fees. (1)
When FHFA determines that you are
an educational institution, non-com-
mercial scientific institution, or rep-
resentative of the news media, and the
records are not sought for commercial
use, FHFA will not charge search fees.

(2)(1) If FHFA fails to comply with
the FOIA’s time limits in which to re-
spond to your request, FHFA will not
charge search fees, or, in the instances
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of requests from requesters described
in paragraph (j)(1) of this section, will
not charge duplication fees, except as
described in  paragraphs  (j)(2)(ii)
through (iv) of this section.

(ii) If FHFA has determined that un-
usual circumstances as defined by the
FOIA apply and FHFA has provided
timely written notice to you in accord-
ance with the FOIA, FHFA’s failure to
comply with the time limit will be ex-
cused for an additional 10 days.

(iii) If FHFA determines that un-
usual circumstances, as defined by the
FOIA, apply and more than 5,000 pages
are necessary to respond to your re-
quest, FHFA may charge search fees,
or, in the case of a requester described
in paragraph (j)(1) of this section, may
charge duplication fees, if the fol-
lowing steps are taken. FHFA must
have provided timely written notice of
unusual circumstances to you in ac-
cordance with the FOIA and FHFA
must have discussed with you via writ-
ten mail, email, or telephone (or made
not less than three good-faith attempts
to do so) how you could effectively
limit the scope of your request in ac-
cordance with 5 U.S.C. 552(a)(6)(B)(ii).
If this exception is satisfied, FHFA
may charge all applicable fees incurred
in the processing of the request.

(iv) If a court has determined that
exceptional circumstances exist, as de-
fined by the FOIA, a failure to comply
with the time limits shall be excused
for the length of time provided by the
court order.

(3) No search or review fees will be
charged for a quarter-hour period un-
less more than half of that period is re-
quired for search or review.

(4) If you seek records for a commer-
cial use, FHFA will provide without
charge:

(i) The first 100 pages of duplication
(or the cost equivalent for other
media); and

(ii) The first two hours of search.

(5) No fee will be charged when the
total fee, after deducting the 100 free
pages (or its cost equivalent) and the
first two hours of search, is equal to or
less than $25.00.

(k) Additional resource. The FOIA
Public Liaison or other FOIA contact
is available to assist you in modifying
or reformulating a request to meet
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your needs at a lower cost. FHFA will
also notify you of the availability of
OGIS to provide dispute resolution
service.

[82 FR 13745, Mar. 15, 2017, as amended at 83
FR 5684, Feb. 9, 2018]

§1202.12 Is there anything else I need
to know about FOIA procedures?

This FOIA regulation does not and
shall not be construed to create any
right or to entitle any person, as of
right, to any service or to the disclo-
sure of any record to which such person
is not entitled under the FOIA. This
regulation only provides procedures for
requesting records under the FOIA.

APPENDIX A TO PART 1202—FHFA
HEADQUARTERS

1. This Appendix applies to the Federal
Housing Finance Agency’s Headquarters Of-
fice.

2. Reading room. FHFA Headquarters only
maintains an electronic reading room. The
electronic reading room is located on
FHFA’s public website at http:/www.fhfa.gov/
AboutUs/FOIAPrivacy/Pages/Reading-
Room.aspx.

3. Where to send your request. You may
make a request for FHFA Headquarters
records by writing directly to the FOIA Of-
fice through electronic mail, U.S. mail, de-
livery service, or facsimile. The electronic
mail address is: foia@fhfa.gov. For U.S. mail
or delivery service, the mailing address is:
FOIA Officer, Federal Housing Finance
Agency, 400 Seventh Street SW., Eighth
Floor, Washington, DC 20219. The facsimile
number is: (202) 649-1073. When submitting
your request, please mark electronic mail,
letters, or facsimiles and the subject line,
envelope, or facsimile cover sheet with
“FOIA Request.” FHFA’s ‘“‘Freedom of Infor-
mation Act Reference Guide,” which is avail-
able on FHFA’s Web site, provides additional
information to assist you in making your re-
quest. You can find additional information
on FHFA’s FOIA program at http:/
www.fhfa.gov/AboutUs/FOIAPrivacy/Pages/
FOIA-Reference-Guide.aspx.

4. Right of appeal. If FHFA Headquarters
denied your request in whole or in part, you
may appeal the denial by writing directly to
the FOIA Appeals Officer through electronic
mail, U.S. mail, delivery service, or fac-
simile. The electronic mail address is:
foia@fhfa.gov. For U.S. mail or delivery serv-
ice, the mailing address is: FOIA Appeals Of-
ficer, Federal Housing Finance Agency, 400
Seventh Street SW., Eighth Floor, Wash-
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ington, DC 20219. The facsimile number is:
(202) 649-1073. When submitting your appeal,
please mark electronic mail, letters, or fac-
similes and the subject line, envelope, or fac-
simile cover sheet with “FOIA Appeal.”
FHFA’s “Freedom of Information Act Ref-
erence Guide,” which is available on FHFA’s
Web site, provides additional information to
assist you in making your appeal. You can
find additional information on FHFA’s FOIA
program at hitp://www.fhfa.gov/AboutUs/
FOIAPrivacy/Pages/FOIA-Reference-Guide.aspx

[82 FR 13745, Mar. 15, 2017, as amended at 83
FR 5685, Feb. 9, 2018]

APPENDIX B TO PART 1202—FHFA
OFFICE OF INSPECTOR GENERAL

This Appendix applies to the Federal Hous-
ing Finance Agency’s Office of Inspector
General (FHFA-OIG).

1. Contact information for FOIA Officer. You
may contact the FOIA Officer at (202) 730-
0399 or by email at FOIA@fhfaoig.gov. Hear-
ing impaired users may utilize the Federal
Relay Service (external link) by dialing
1(800) 877-8339. A Communications Assistant
will dial the requested number and relay the
conversation between a standard (voice) tele-
phone user and text telephone (TTY).

2. Information about the FHFA-OIG FOIA
process. You may find information about the
FHFA-OIG FOIA process at hittps:/
www.fhfaoig.gov/FOIA.

3. Reading room. FHFA-OIG maintains an
electronic reading room. The electronic

reading room is located at  htips:/
www.fhfaoig.gov/FOIA/ReadingRoom.
4. Where to send your request. You may

make a request for FHFA-OIG records by
writing directly to the FOIA Office through
electronic mail, U.S. mail, delivery service,
or facsimile. The electronic mail address is:
FOIA@fhfaoig.gov. For U.S. mail or delivery
service, the mailing address is: Federal Hous-
ing Finance Agency Office of Inspector Gen-
eral, 400 Seventh Street SW., Third Floor,
Washington, DC 20219, ATTN: Office of In-
spector General—FOIA Officer. The facsimile
number is: (202) 318-8602. When submitting
your request, please mark electronic mail,
letters, or facsimiles and the subject line,
envelope, or facsimile cover sheet with
“FOIA Request.”

5. Right of appeal. If FHFA-OIG denies your
request in whole or in part, you may appeal
the denial by writing directly to the FOIA
Officer through electronic mail, U.S. mail,
delivery service, or facsimile. The electronic
mail address is: FOIA@fhfaoig.gov. For U.S.
mail or delivery service, the mailing address
is: Federal Housing Finance Agency, Office
of Inspector General, 400 Seventh Street SW.,
Third Floor, Washington, DC 20219, ATTN:
Office of Inspector General—FOIA Officer.
The facsimile number is: (202) 318-8602. When
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submitting your appeal, please mark elec-
tronic mail, letters, or facsimiles and the
subject line, envelope, or facsimile cover
sheet with “FOIA Appeal.”

PART 1203—EQUAL ACCESS TO
JUSTICE ACT

Subpart A—General Provisions

Sec.

1203.1
1203.2
1203.3
1203.4

Purpose and scope.

Definitions.

Eligible parties.

Standards for awards.

1203.5 Allowable fees and expenses.

1203.6 Rulemaking on maximum rate for
fees.

1203.7 Awards against other agencies.

1203.8-1203.9 [Reserved]

Subpart B—Information Required From
Applicants

1203.10 Contents
award.
1203.11 Confidentiality of net worth exhibit.
1203.12 Documentation for fees and ex-

penses.
1203.13-1203.19 [Reserved]

of the application for

Subpart C—Procedures for Filing and
Consideration of the Application for Award

1203.20 Filing and service of the application
for award and related papers.

1203.21 Response to the application for
award.

1203.22 Reply to the response.

1203.23 Comments by other parties.

1203.24 Settlement.

1203.25 Further proceedings on the applica-
tion for award.

1203.26 Decision of the adjudicative officer.

1203.27 Review by FHFA.

1203.28 Judicial review.

1203.29 Payment of award.

AUTHORITY: 12 U.S.C. 4526, 5 U.S.C. 504.

SOURCE: 75 FR 65219, Oct. 22, 2010, unless
otherwise noted..

Subpart A—General Provisions

§1203.1 Purpose and scope.

(a) This part implements the Equal
Access to Justice Act, 5 U.S.C. 504, by
establishing procedures for the filing
and consideration of applications for
awards of fees and other expenses to el-
igible individuals and entities who are
parties to adversary adjudications be-
fore FHFA.
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(b) This part applies to the award of
fees and other expenses in connection
with adversary adjudications before
FHFA. However, if a court reviews the
underlying decision of the adversary
adjudication, an award for fees and
other expenses may be made only pur-
suant to 28 U.S.C. 2412(d)(3).

§1203.2 Definitions.

As used in this part:

Adjudicative officer means the official
who presided at the underlying adver-
sary adjudication, without regard to
whether the official is designated as a
hearing examiner, administrative law
judge, administrative judge, or other-
wise.

Adversary adjudication means an ad-
ministrative proceeding conducted by
FHFA under 5 U.S.C. 554 in which the
position of FHFA or any other agency
of the United States is represented by
counsel or otherwise, including but not
limited to an adjudication conducted
under the Safety and Soundness Act, as
amended, and any implementing regu-
lations. Any issue as to whether an ad-
ministrative proceeding is an adver-
sary adjudication for purposes of this
part will be an issue for resolution in
the proceeding on the application for
award.

Affiliate means an individual, cor-
poration, or other entity that directly
or indirectly controls or owns a major-
ity of the voting shares or other inter-
ests of the party, or any corporation or
other entity of which the party di-
rectly or indirectly owns or controls a
majority of the voting shares or other
interest, unless the adjudicative officer
determines that it would be unjust and
contrary to the purpose of the Equal
Access to Justice Act in light of the ac-
tual relationship between the affiliated
entities to consider them to be affili-
ates for purposes of this part.

Agency counsel means the attorney or
attorneys designated by the General
Counsel of FHFA to represent FHFA in
an adversary adjudication covered by
this part.

Demand of FHFA means the express
demand of FHFA that led to the adver-
sary adjudication, but does not include
a recitation by FHFA of the maximum
statutory penalty when accompanied
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by an express demand for a lesser
amount.

Director means the Director of the
Federal Housing Finance Agency.

Fees and other expenses means reason-
able attorney or agent fees, the reason-
able expenses of expert witnesses, and
the reasonable cost of any study, anal-
ysis, engineering report, or test, which
the agency finds necessary for the
preparation of the eligible party’s case.

FHFA means the Federal Housing Fi-
nance Agency.

Final disposition date means the date
on which a decision or order disposing
of the merits of the adversary adjudica-
tion or any other complete resolution
of the adversary adjudication, such as
a settlement or voluntary dismissal,
becomes final and unappealable, both
within the agency and to the courts.

Party means an individual, partner-
ship, corporation, association, or pub-
lic or private organization that is
named or admitted as a party, that is
admitted as a party for limited pur-
poses, or that is properly seeking and
entitled as of right to be admitted as a
party in an adversary adjudication.

Position of FHFA means the position
taken by FHFA in the adversary adju-
dication, including the action or fail-
ure to act by FHFA upon which the ad-
versary adjudication was based.

§1203.3 Eligible parties.

(a) To be eligible for an award of fees
and other expenses under the Equal Ac-
cess to Justice Act, the applicant must
show that it meets all conditions of eli-
gibility set out in this paragraph and
has complied with all the requirements
in subpart B of this part. The applicant
must also be a party to the adversary
adjudication for which it seeks an
award.

(b) To be eligible for an award of fees
and other expenses for prevailing par-
ties, a party must be one of the fol-
lowing:

(1) An individual who has a net worth
of not more than $2 million;

(2) The sole owner of an unincor-
porated business who has a net worth
of not more than $7 million, including
both personal and business interest,
and not more than 500 employees; how-
ever, a party who owns an unincor-
porated business will be considered to
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be an ‘‘individual” rather than the
‘‘sole owner of an unincorporated busi-
ness’’ if the issues on which the party
prevails are related primarily to per-
sonal interests rather than to business
interests;

(3) A charitable or other tax-exempt
organization described in section
501(c)(3) of the Internal Revenue Code,
26 U.S.C. 501(c)(3), with not more than
500 employees;

(4) A cooperative association as de-
fined in section 15(a) of the Agricul-
tural Marketing Act, 12 U.S.C. 1141j(a),
with not more than 500 employees;

(5) Any other partnership, corpora-
tion, association, unit of local govern-
ment, or organization that has a net
worth of not more than $7 million and
not more than 500 employees; or

(6) For the purposes of an application
filed pursuant to 5 U.S.C. 504(a)(4), a
small entity as defined in 5 U.S.C. 601.

(c) For purposes of eligibility under
this section:

(1) The employees of a party must in-
clude all persons who regularly per-
form services for remuneration for the
party, under the party’s direction and
control. Part-time employees must be
included on a proportional basis.

(2) The net worth and number of em-
ployees of the party and its affiliates
must be aggregated to determine eligi-
bility.

(3) The net worth and number of em-
ployees of a party will be determined
as of the date the underlying adversary
adjudication was initiated.

(4) A party that participates in an ad-
versary adjudication primarily on be-
half of one or more entities that would
be ineligible for an award is not itself
eligible for an award.

§1203.4 Standards for awards.

(a) An eligible party that files an ap-
plication for award of fees and other
expenses in accordance with this part
will receive an award of fees and other
expenses related to defending against a
demand of FHFA if the demand was in
excess of the decision in the underlying
adversary adjudication and was unrea-
sonable when compared with the deci-
sion under the facts and circumstances
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of the case, unless the party has com-
mitted a willful violation of law or oth-
erwise acted in bad faith, or unless spe-
cial circumstances make an award un-
just. The burden of proof that the de-
mand of FHFA was substantially in ex-
cess of the decision and is unreasonable
when compared with the decision is on
the eligible party.

(b) An eligible party that submits an
application for award in accordance
with this part will receive an award of
fees and other expenses incurred in
connection with an adversary adjudica-
tion in which it prevailed or in a sig-
nificant and discrete substantive por-
tion of the adversary adjudication in
which it prevailed, unless the position
of FHFA in the adversary adjudication
was substantially justified or special
circumstances make an award unjust.
FHFA has the burden of proof to show
that its position was substantially jus-
tified and may do so by showing that
its position was reasonable in law and
in fact.

§1203.5 Allowable fees and expenses.

(a) Awards of fees and other expenses
will be based on rates customarily
charged by persons engaged in the busi-
ness of acting as attorneys, agents, and
expert witnesses, even if the services
were made available without charge or
at a reduced rate to the party. How-
ever, except as provided in §1203.6, an
award for the fee of an attorney or
agent may not exceed $125 per hour and
an award to compensate an expert wit-
ness may not exceed the highest rate
at which FHFA pays expert witnesses.
However, an award may also include
the reasonable expenses of the attor-
ney, agent, or expert witness as a sepa-
rate item if he or she ordinarily
charges clients separately for such ex-
penses.

(b) In determining the reasonableness
of the fee sought for an attorney,
agent, or expert witness, the adjudica-
tive officer will consider the following:

(1) If the attorney, agent, or expert
witness is in private practice, his or
her customary fees for similar services;
or, if the attorney, agent, or expert
witness is an employee of the eligible
party, the fully allocated costs of the
services;
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(2) The prevailing rate for similar
services in the community in which the
attorney, agent, or expert witness ordi-
narily performs services;

(3) The time actually spent in the
representation of the eligible party;

(4) The time reasonably spent in light
of the difficulty or complexity of the
issues in the adversary adjudication;
and

(5) Such other factors as may bear on
the value of the services provided.

(¢c) In determining the reasonable
cost of any study, analysis, engineering
report, test, project, or similar matter
prepared on behalf of a party, the adju-
dicative officer will consider the pre-
vailing rate for similar services in the
community in which the services were
performed.

(d) Fees and other expenses incurred
before the date on which an adversary
adjudication was initiated will be
awarded only if the eligible party can
demonstrate that they were reasonably
incurred in preparation for the adver-
sary adjudication.

§1203.6 Rulemaking on maximum rate
for fees.

If warranted by an increase in the
cost of living or by special cir-
cumstances, FHFA may adopt regula-
tions providing for an award of attor-
ney or agent fees at a rate higher than
$125 per hour in adversary adjudica-
tions covered by this part. Special cir-
cumstances include the limited avail-
ability of attorneys or agents who are
qualified to handle certain types of ad-
versary adjudications. FHFA will con-
duct any rulemaking proceedings for
this purpose under the informal rule-
making procedures of the Administra-
tive Procedure Act, 5 U.S.C. 553.

§1203.7 Awards against other agen-
cies.

If another agency of the United
States participates in an adversary ad-
judication before FHF A and takes a po-
sition that was not substantially justi-
fied, the award or appropriate portion
of the award to an eligible party that
prevailed over that agency will be
made against that agency.
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Subpart B—Information Required
From Applicants

§1203.10 Contents of the application

for award.
(a) An application for award of fees
and other expenses under either

§1203.4(a) and §1203.4(b) must:

(1) Identify the applicant and the ad-
versary adjudication for which an
award is sought;

(2) State the amount of fees and
other expenses for which an award is
sought;

(3) Provide the statements and docu-
mentation required by paragraph (b) or
(c) of this section and §1203.12 and any
additional information required by the
adjudicative officer; and

(4) Be signed by the applicant or an
authorized officer or attorney of the
applicant and contain or be accom-
panied by a written verification under
oath or under penalty of perjury that
the information provided in the appli-
cation is true and correct.

(b) An application for award under
§1203.4(a) must show that the demand
of FHF A was substantially in excess of,
and was unreasonable when compared
to, the decision in the underlying ad-
versary adjudication under the facts
and circumstances of the case. It must
also show that the applicant is a small
entity as defined in 5 U.S.C. 601.

(c) An application for award under
§1203.4(b) must:

(1) Show that the applicant has pre-
vailed in a significant and discrete sub-
stantive portion of the underlying ad-
versary adjudication and identify the
position of FHFA in the adversary ad-
judication that the applicant alleges
was not substantially justified;

(2) State the number of employees of
the applicant and describe briefly the
type and purposes of its organization
or business (if the applicant is not an
individual);

(3) State that the net worth of the
applicant does not exceed $2 million, if
the applicant is an individual; or for all
other applicants, state that the net
worth of the applicant and its affili-
ates, if any, does not exceed $7 million;
and

(4) Include one of the following:
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(i) A detailed exhibit showing the net
worth (net worth exhibit) of the appli-
cant and its affiliates, if any, when the
underlying adversary adjudication was
initiated. The net worth exhibit may
be in any form convenient to the appli-
cant as long as the net worth exhibit
provides full disclosure of the assets
and liabilities of the applicant and its
affiliates, if any, and is sufficient to
determine whether the applicant quali-
fies as an eligible party;

(ii) A copy of a ruling by the Internal
Revenue Service that shows that the
applicant qualifies as an organization
described in section 501(c)(3) of the In-
ternal Revenue Code, 26 U.S.C. 501(c)(3);
or in the case of a tax-exempt organiza-
tion not required to obtain a ruling
from the Internal Revenue Service on
its exempt status, a statement that de-
scribes the basis for the belief that the
applicant qualifies under such section;
or

(iii) A statement that the applicant
is a cooperative association as defined
in section 15(a) of the Agricultural
Marketing Act, 12 U.S.C. 1141j(a).

§1203.11 Confidentiality of net worth
exhibit.

Unless otherwise ordered by the Di-
rector, or required by law, the state-
ment of net worth will be for the con-
fidential use of the adjudicative officer,
the Director, and agency counsel.

§1203.12 Documentation for fees and
expenses.

(a) The application for award must be
accompanied by full and itemized docu-
mentation of the fees and other ex-
penses for which an award is sought.
The adjudicative officer may require
the applicant to provide vouchers, re-
ceipts, logs, or other documentation
for any fees or expenses claimed.

(b) A separate itemized statement
must be submitted for each entity or
individual whose services are covered
by the application. Each itemized
statement must include:

(1) The hours spent by each entity or
individual;

(2) A description of the specific serv-
ices performed and the rates at which
each fee has been computed; and

(3) Any expenses for which reim-
bursement is sought, the total amount
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claimed, and the total amount paid or
payable by the applicant or by any
other person or entity.

§§1203.13-1203.19 [Reserved]

Subpart C—Procedures for Filing
and Consideration of the Ap-
plication for Award

§1203.20 Filing and service of the ap-
plication for award and related pa-
pers.

(a) An application for an award of
fees and other expenses must be filed
no later than 30 days after the final
disposition of the underlying adversary
adjudication.

(b) An application for award and
other papers related to the proceedings
on the application for award must be
filed and served on all parties in the
same manner as papers are filed and
served in the underlying adversary ad-
judication, except as otherwise pro-
vided in this part.

(c) The computation of time for filing
and service of the application of award
and other papers must be computed in
the same manner as in the underlying
adversary adjudication.

§1203.21 Response to the application
for award.

(a) Agency counsel must file a re-
sponse within 30 days after service of
an application for award of fees and
other expenses except as provided in
paragraphs (b) and (c) of this section.
In the response, agency counsel must
explain any objections to the award re-
quested and identify the facts relied
upon to support the objections. If any
of the alleged facts are not already in
the record of the underlying adversary
adjudication, agency counsel must in-
clude with the response either sup-
porting affidavits or a request for fur-
ther proceedings under §1203.25.

(b) If agency counsel and the appli-
cant believe that the issues in the ap-
plication for award can be settled, they
may jointly file a statement of their
intent to negotiate a settlement. The
filing of this statement will extend the
time for filing a response for an addi-
tional 30 days. Upon request by agency
counsel and the applicant, the adju-
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dicative officer may grant for good
cause further time extensions.

(c) Agency counsel may request that
the adjudicative officer extend the
time period for filing a response. If
agency counsel does not respond or
otherwise does not contest or settle the
application for award within the 30-day
period or the extended time period, the
adjudicative officer may make an
award of fees and other expenses upon
a satisfactory showing of entitlement
by the applicant.

§1203.22 Reply to the response.

Within 15 days after service of a re-
sponse, the applicant may file a reply.
If the reply is based on any alleged
facts not already in the record of the
underlying adversary adjudication, the
applicant must include with the reply
either supporting affidavits or a re-
quest for further proceedings under
§1203.25.

§1203.23 Comments by other parties.

Any party to the underlying adver-
sary adjudication other than the appli-
cant and agency counsel may file com-
ments on an application for award
within 30 calendar days after it is
served, or on a response within 15 cal-
endar days after it is served. A com-
menting party may not participate fur-
ther in proceedings on the application
unless the adjudicative officer deter-
mines that the public interest requires
such participation in order to permit
full exploration of matters raised in
the comments.

§1203.24 Settlement.

The applicant and agency counsel
may agree on a proposed settlement of
an award before the final decision on
the application for award is made, ei-
ther in connection with a settlement of
the underlying adversary adjudication
or after the underlying adversary adju-
dication has been concluded. If the eli-
gible party and agency counsel agree
on a proposed settlement of an award
before an application for award has
been filed, the application must be
filed with the proposed settlement.



Federal Housing Finance Agency

§1203.25 Further proceedings on the
application for award.

(a) On request of either the applicant
or agency counsel, on the adjudicative
officer’s own initiative, or as requested
by the Director under §1203.27, the ad-
judicative officer may order further
proceedings, such as an informal con-
ference, oral argument, additional
written submissions, or, as to issues
other than substantial justification
(such as the applicant’s eligibility or
substantiation of fees and expenses),
pertinent discovery or an evidential
hearing. Such further proceedings will
be held only when necessary for full
and fair resolution of the issues arising
from the application for award and will
be conducted as promptly as possible.
The issue as to whether the position of
FHFA in the underlying adversary ad-
judication was substantially justified
will be determined on the basis of the
whole administrative record that was
made in the underlying adversary adju-
dication.

(b) A request that the adjudicative
officer order further proceedings under
this section must specifically identify
the information sought on the disputed
issues and must explain why the addi-
tional proceedings are necessary to re-
solve the issues.

§1203.26 Decision of the adjudicative
officer.

(a) The adjudicative officer must
make the initial decision on the basis
of the written record, except if further
proceedings are ordered under §1203.25.

(b) The adjudicative officer must
issue a written initial decision on the
application for award within 30 days
after completion of proceedings on the
application. The initial decision will
become the final decision of FHFA
after 30 days from the day it was
issued, unless review is ordered under
§1203.27.

(c) In all initial decisions, the adju-
dicative officer must include findings
and conclusions with respect to the ap-
plicant’s eligibility and an explanation
of the reasons for any difference be-
tween the amount requested by the ap-
plicant and the amount awarded. If the
applicant has sought an award against
more than one agency, the adjudicative
officer must also include findings and
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conclusions with respect to the alloca-
tion of payment of any award made.

(d) In initial decisions on applica-
tions filed pursuant to §1203.4(a), the
adjudicative officer must include find-
ings and conclusions as to whether
FHFA made a demand that was sub-
stantially in excess of the decision in
the underlying adversary adjudication
and that was unreasonable when com-
pared with that decision; and, if at
issue, whether the applicant has com-
mitted a willful violation of the law or
otherwise acted in bad faith, or wheth-
er special circumstances would make
the award unjust.

(e) In decisions on applications filed
pursuant to §1203.4(b), the adjudicative
officer must include written findings
and conclusions as to whether the ap-
plicant is a prevailing party and
whether the position of FHFA was sub-
stantially justified; and, if at issue,
whether the applicant unduly pro-
tracted or delayed the underlying ad-
versary adjudication or whether special
circumstance make the award unjust.

§1203.27 Review by FHFA.

Within 30 days after the adjudicative
officer issues an initial decision under
§1203.26, either the applicant or agency
counsel may request the Director to re-
view the initial decision of the adju-
dicative officer. The Director may also
decide, at his or her discretion, to re-
view the initial decision. If review is
ordered, the Director must issue a final
decision on the application for award
or remand the application for award to
the adjudicative officer for further pro-
ceedings under §1203.25.

§1203.28 Judicial review.

Any party, other than the United
States, that is dissatisfied with the
final decision on an application for
award of fees and expenses under this
part may seek judicial review as pro-
vided in 5 U.S.C. 504(c)(2).

§1203.29 Payment of award.

To receive payment of an award of
fees and other expenses granted under
this part, the applicant must submit a
copy of the final decision that grants
the award and a certification that the
applicant will not seek review of the
decision in the United States courts to
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the Director, Federal Housing Finance
Agency, 400 7th Street SW., Wash-
ington, DC 20219. FHFA must pay the
amount awarded to the applicant with-
in 60 days of receipt of the submission
of the copy of the final decision and the
certification, unless judicial review of
the award has been sought by any
party to the proceedings.

[75 FR 656219, Oct. 22, 2010, as amended at 80
FR 80233, Dec. 24, 2015]

PART 1204—PRIVACY ACT
IMPLEMENTATION

Sec.

1204.1 Why did FHFA issue this part?

1204.2 What do the terms in this part mean?

1204.3 How do I make a Privacy Act re-
quest?

1204.4 How will FHFA or FHFA-OIG respond
to my Privacy Act request?

1204.5 What if T am dissatisfied with the re-
sponse to my Privacy Act request?

1204.6 What does it cost to get records under
the Privacy Act?

1204.7 Are there any exemptions from the
Privacy Act?

1204.8 How are records secured?

1204.9 Does FHFA or FHFA-OIG collect and
use Social Security numbers?

1204.10 What are FHFA and FHFA-OIG em-
ployee responsibilities under the Privacy
Act?

1204.11 May FHFA-OIG obtain Privacy Act
records from other Federal agencies for
law enforcement purposes?

AUTHORITY: 5 U.S.C. b52a.

SOURCE: 76 FR 51871, Aug. 19, 2011, unless
otherwise noted.

EDITORIAL NOTE: Nomenclature changes to
part 1204 appear at 77 FR 4646, Jan. 31, 2012.

§1204.1 Why did FHFA issue this part?

The Federal Housing Finance Agency
(FHFA) issued this part to—

(a) Implement the Privacy Act, a
Federal law that helps protect private
information about individuals that
Federal agencies collect or maintain.
You should read this part together
with the Privacy Act, which provides
additional information about records
maintained on individuals;

(b) Establish rules that apply to all
FHFA and FHFA Office of Inspector
General (FHFA-OIG) maintained sys-
tems of records retrievable by an indi-
vidual’s name or other personal identi-
fier;
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(c) Describe procedures through
which you may request access to
records, request amendment or correc-
tion of those records, or request an ac-
counting of disclosures of those records
by FHFA or FHFA-OIG;

(d) Inform you, that when it is appro-
priate to do so, FHFA or FHFA-OIG
automatically processes a Privacy Act
request for access to records under
both the Privacy Act and FOIA, fol-
lowing the rules contained in this part
and in FHFA’s Freedom of Information
Act regulation at part 1202 of this title
so that you will receive the maximum
amount of information available to you
by law;

(e) Notify you that this part does not
entitle you to any service or to the dis-
closure of any record to which you are
not entitled under the Privacy Act. It
also does not, and may not be relied
upon, to create any substantive or pro-
cedural right or benefit enforceable
against FHFA or FHFA-OIG; and

(f) Notify you that this part applies
to both FHFA and FHFA-OIG.

§1204.2 What do the terms in this part
mean?

The following definitions apply to
the terms used in this part—

Access means making a record avail-
able to a subject individual.

Amendment means any correction of,
addition to, or deletion from a record.

Court means any entity conducting a
legal proceeding.

Days, unless stated as ‘‘calendar
days,” are working days and do not in-
clude Saturdays, Sundays, and federal
holidays. If the last day of any period
prescribed herein falls on a Saturday,
Sunday, or federal holiday, the last day
of the period will be the next working
day that is not a Saturday, Sunday, or
federal holiday.

FHFA means the Federal Housing Fi-
nance Agency and includes its prede-
cessor agencies, the Office of Federal
Housing Enterprise Oversight (OFHEO)
and the Federal Housing Finance Board
(FHFB).

FHFA-OIG means the Office of In-
spector General for FHFA.

FOIA means the Freedom of Informa-
tion Act, as amended (b U.S.C. 552).

Individual means a natural person
who is either a citizen of the United
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States of America or an alien lawfully
admitted for permanent residence.

Maintain includes collect, use, dis-
seminate, or control.

Privacy Act means the Privacy Act of
1974, as amended (5 U.S.C. 552a).

Privacy Act Appeals Officer means a
person designated by the FHFA Direc-
tor to process appeals of denials of re-
quests for or seeking amendment of
records maintained by FHFA under the
Privacy Act. For appeals pertaining to
records maintained by FHFA-OIG, Pri-
vacy Act Appeals Officer means a person
designated by the FHF A Inspector Gen-
eral to process appeals of denials of re-
quests for or seeking amendment of
records maintained by FHFA-OIG
under the Privacy Act.

Privacy Act Officer means a person
designated by the FHFA Director who
has primary responsibility for privacy
and data protection policy and is au-
thorized to process requests for or
amendment of records maintained by
FHFA under the Privacy Act. For re-
quests pertaining to records main-
tained by FHFA-OIG, Privacy Act Offi-
cer means a person designated by the
FHFA Inspector General to process re-
quests for or amendment of records
maintained by FHFA-OIG under the
Privacy Act.

Record means any item, collection, or
grouping of information about an indi-
vidual that FHFA or FHFA-OIG main-
tains within a system of records, in-
cluding, but not limited to, the individ-
ual’s name, an identifying number,
symbol, or other identifying particular
assigned to the individual, such as a
finger or voice print, or photograph.

Routine use means the purposes for
which records and information con-
tained in a system of records may be
disclosed by FHFA or FHFA-OIG with-
out the consent of the subject of the
record. Routine uses for records are
identified in each system of records no-
tice. Routine use does not include dis-
closure that subsection (b) of the Pri-
vacy Act (6 U.S.C. 552a(b)) otherwise
permits.

Senior Agency Official for Privacy
means a person designated by the
FHFA Director who has the authority
and responsibility to oversee and su-
pervise the FHFA privacy program and
implementation of the Privacy Act.
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System of Records means a group of
records FHFA or FHFA-OIG maintains
or controls from which information is
retrieved by the name of an individual
or by some identifying number, sym-
bol, or other identifying particular as-
signed to the individual. Single records
or groups of records that are not re-
trieved by a personal identifier are not
part of a system of records.

System of Records Notice means a no-
tice published in the FEDERAL REG-
ISTER which announces the creation,
deletion, or amendment of one or more
system of records. System of records
notices are also used to identify a sys-
tem of records’ routine uses.

§1204.3 How do I make a Privacy Act
request?

(a) What is a valid request? In general,
a Privacy Act request can be made on
your own behalf for records or informa-
tion about you. You can make a Pri-
vacy Act request on behalf of another
individual as the parent or guardian of
a minor, or as the guardian of someone
determined by a court to be incom-
petent. You also may request access to
another individual’s record or informa-
tion if you have that individual’s writ-
ten consent, unless other conditions of
disclosure apply.

(b) How and where do I make a request?
Your request must be in writing. Re-
gardless of whether your request seeks
records from FHFA, FHFA-OIG, or
both, you may appear in person to sub-
mit your written request to the FHFA
Privacy Act Officer, or send your writ-
ten request to the FHFA Privacy Act
Officer by electronic mail, mail, deliv-
ery service, or facsimile. The elec-
tronic mail address is:
privacy@fhfa.gov. For mail or delivery
service, the address is: FHFA Privacy
Act Officer, Federal Housing Finance
Agency, 400 Seventh Street, SW.,
Eighth Floor, Washington, DC 20219.
The facsimile number is (202) 649-1073.
Requests for FHFA-OIG maintained
records will be forwarded to FHFA-OIG
for processing and direct response. You
can help FHFA and FHFA-OIG process
your request by marking electronic
mail, letters, or facsimiles and the sub-
ject line, envelope, or facsimile cover
sheet with ‘“Privacy Act Request.”
FHFA’s “Privacy Act Reference
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Guide,” which is available on FHFA’s
Web site, http./www.fhfa.gov, provides
additional information to assist you in
making your request.

(c) What must the request include? You
must describe the record that you want
in enough detail to enable either the
FHFA or FHFA-OIG Privacy Act Offi-
cer to locate the system of records con-
taining it with a reasonable amount of
effort. Include specific information
about each record sought, such as the
time period in which you believe it was
compiled, the name or identifying
number of each system of records in
which you believe it is kept, and the
date, title or name, author, recipient,
or subject matter of the record. As a
general rule, the more specific you are
about the record that you want, the
more likely FHFA or FHFA-OIG will
be able to locate it in response to your
request.

(d) How do I request amendment or cor-
rection of a record? If you are requesting
an amendment or correction of any
FHFA or FHFA-OIG record, identify
each particular record in question and
the system of records in which the
record is located, describe the amend-
ment or correction that you want, and
state why you believe that the record
is not accurate, relevant, timely, or
complete. You may submit any docu-
mentation that you think would be
helpful, including an annotated copy of
the record.

(e) How do I request for an accounting
of disclosures? If you are requesting an
accounting of disclosures by FHFA or
FHFA-OIG of a record to another per-
son, organization, or Federal agency,
you must identify each particular
record in question. An accounting gen-
erally includes the date, nature, and
purpose of each disclosure, as well as
the name and address of the person, or-
ganization, or Federal agency to which
the disclosure was made, subject to
§1204.7.

(f) Must I verify my identity? Yes.
When making requests under the Pri-
vacy Act, your request must verify
your identity to protect your privacy
or the privacy of the individual on
whose behalf you are acting. If you
make a Privacy Act request and you do
not follow these identity verification
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procedures, FHFA or FHFA-OIG can-
not and will not process your request.

(1) How do I verify my identity? To
verify your identity, you must state
your full name, current address, and
date and place of birth. In order to help
identify and locate the records you re-
quest, you also may, at your option, in-
clude your Social Security number. If
you make your request in person and
your identity is not known to either
the FHFA or FHFA-OIG Privacy Act
Officer, you must provide either two
forms of unexpired identification with
photographs issued by a federal, state,
or local government agency or entity
(i.e. passport, passport card, driver’s li-
cense, ID card, etc.), or one form of un-
expired identification with a photo-
graph issued by a federal, state, or
local government agency or entity (i.e.
passport, passport card, driver’s li-
cense, ID card, etc.) and a properly au-
thenticated birth certificate. If you
make your request by mail, your signa-
ture either must be notarized or sub-
mitted under 28 U.S.C. 1746, a law that
permits statements to be made under
penalty of perjury as a substitute for
notarization. You may fulfill this re-
quirement by having your signature on
your request letter witnessed by a no-
tary or by including the following
statement just before the signature on
your request letter: ‘I declare (or cer-
tify, verify, or state) under penalty of
perjury that the foregoing is true and
correct. Executed on [date]. [Signa-
ture].”

(2) How do I verify parentage or guard-
ianship? If you make a Privacy Act re-
quest as the parent or guardian of a
minor, or as the guardian of someone
determined by a court to be incom-
petent, with respect to records or infor-
mation about that individual, you
must establish—

(i) The identity of the individual who
is the subject of the record, by stating
the individual’s name, current address,
date and place of birth, and, at your
option, the Social Security number of
the individual;

(ii) Your own identity, as required in
paragraph (f)(1) of this section;

(iii) That you are the parent or
guardian of the individual, which you
may prove by providing a properly au-
thenticated copy of the individual’s
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birth certificate showing your parent-
age or a properly authenticated court
order establishing your guardianship;
and

(iv) That you are acting on behalf of
the individual in making the request.

[76 FR 51871, Aug. 19, 2011, as amended at 77
FR 4646, Jan. 31, 2012; 80 FR 80233, Dec. 24,
2015]

§1204.4 How will FHFA or FHFA-OIG
respond to my Privacy Act request?

(a) How will FHFA or FHFA-OIG lo-
cate the requested records? FHFA or
FHFA-OIG will search to determine if
requested records exist in the system
of records it owns or controls. You can
find FHFA and FHFA-OIG system of
records notices on our Web site at
http://www.fhfa.gov. You can also find
descriptions of OFHEO and FHFB sys-
tem of records that have not yet been
superseded on the FHFA Web site. A
description of the system of records
also is available in the ‘“‘Privacy Act
Issuances” compilation published by
the Office of the Federal Register of
the National Archives and Records Ad-
ministration. You can access the ‘“‘Pri-
vacy Act Issuances’” compilation in
most large reference and university li-
braries or electronically at the Govern-
ment Printing Office Web site at: http:/
www.gpoaccess.gov/privacyact/index.html.
You also can request a copy of FHFA
or FHFA-OIG system of records from
the Privacy Act Officer.

(b) How long does FHFA or FHFA-OIG
have to respond? Either the FHFA or
FHFA-OIG Privacy Act Officer gen-
erally will respond to your request in
writing within 20 days after receiving
it, if it meets the §1204.3 requirements.
For requests to amend a record, either
the FHFA or FHFA-OIG Privacy Act
Officer will respond within 10 days
after receipt of the request to amend.
FHFA or FHFA-OIG may extend the
response time in unusual cir-
cumstances, such as when consultation
is needed with another Federal agency
(if that agency is subject to the Pri-
vacy Act) about a record or to retrieve
a record shipped offsite for storage. If
you submit your written request in
person, either the FHFA or FHFA-OIG
Privacy Act Officer may disclose
records or information to you directly
and create a written record of the
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grant of the request. If you are to be
accompanied by another person when
accessing your record or any informa-
tion pertaining to you, FHFA or
FHFA-OIG may require your written
authorization before permitting access
or discussing the record in the presence
of the other person.

(c) What will the FHFA or FHFA-OIG
response include? The written response
will include a determination to grant
or deny your request in whole or in
part, a brief explanation of the reasons
for the determination, and the amount
of the fee charged, if any, under §1204.6.
If you are granted a request to access a
record, FHFA or FHFA-OIG will make
the record available to you. If you are
granted a request to amend or correct
a record, the response will describe any
amendments or corrections made and
advise you of your right to obtain a
copy of the amended or corrected
record.

(d) What is an adverse determination?
An adverse determination is a deter-
mination on a Privacy Act request
that—

(1) Withholds any requested record in
whole or in part;

(2) Denies a request for an amend-
ment or correction of a record in whole
or in part;

(3) Declines to provide a requested
accounting of disclosures;

(4) Advises that a requested record
does not exist or cannot be located; or

(5) Finds what has been requested is
not a record subject to the Privacy
Act.

(e) What will be stated in a response
that includes an adverse determination? If
an adverse determination is made with
respect to your request, either the
FHFA or FHFA-OIG Privacy Act Offi-
cer’s written response under this sec-
tion will identify the person respon-
sible for the adverse determination,
state that the adverse determination is
not a final action of FHFA or FHFA-
OIG, and state that you may appeal the
adverse determination under §1204.5.

§1204.5 What if I am dissatisfied with
the response to my Privacy Act re-
quest?

(a) May I appeal the response? You
may appeal any adverse determination
made in response to your Privacy Act
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request. If you wish to seek review by
a court of any adverse determination
or denial of a request, you must first
appeal it under this section.

(b) How do I appeal the response?—(1)
You may appeal by submitting in writ-
ing, a statement of the reasons you be-
lieve the adverse determination should
be overturned. FHFA or FHFA-OIG
must receive your written appeal with-
in 30 calendar days of the date of the
adverse determination under §1204.4.
Your written appeal may include as
much or as little related information
as you wish, as long as it clearly iden-
tifies the determination (including the
request number, if known) that you are
appealing.

(2) If FHFA or FHFA-OIG denied
your request in whole or in part, you
may appeal the denial by writing di-
rectly to the FHFA Privacy Act Ap-
peals Officer through electronic mail,
mail, delivery service, or facsimile.
The electronic mail address is:
privacy@fhfa.gov. For mail or express
mail, the address is: FHFA Privacy Act
Appeals Officer, Federal Housing Fi-
nance Agency, 400 Seventh Street, SW.,
Eighth Floor, Washington, DC 20219.
The facsimile number is: (202) 649-1073.
For appeals of FHFA-OIG denials,
whether in whole or in part, the appeal
must be clearly marked by adding
“FHFA-OIG” after ‘‘Privacy Act Ap-
peal.”” All appeals from denials, in
whole or part, made by FHFA-OIG will
be forwarded to the FHFA-OIG Privacy
Act Appeals Officer for processing and
direct response. You can help FHFA
and FHFA-OIG process your appeal by
marking electronic mail, letters, or
facsimiles and the subject line, enve-
lope, or facsimile cover sheet with
“Privacy Act Appeal.” FHFA’s ‘“Pri-
vacy Act Reference Guide,”” which is
available on FHFA’s Web site, http:/
www.fhfa.gov, provides additional in-
formation to assist you in making your
appeal. FHFA or FHFA-OIG ordinarily
will not act on an appeal if the Privacy
Act request becomes a matter of litiga-
tion.

(3) If you need more time to file your
appeal, you may request an extension
of time of no more than ten (10) cal-
endar days in which to file your appeal,
but only if your request is made within
the original 30-calendar day time pe-
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riod for filing the appeal. Granting an
extension is in the sole discretion of ei-
ther the FHFA or FHFA-OIG Privacy
Act Appeals Officer.

(c) Who has the authority to grant or
deny appeals? For appeals from the
FHFA Privacy Act Officer, the FHFA
Privacy Act Appeals Officer is author-
ized to act on your appeal. For appeals
from the FHFA-OIG Privacy Act Offi-
cer, the FHFA-OIG Privacy Act Ap-
peals Officer is authorized to act on
your appeal.

(d) When will FHFA or FHFA-OIG re-
spond to my appeal? FHFA or FHFA-
OIG generally will respond to you in
writing within 30 days of receipt of an
appeal that meets the requirements of
paragraph (b) of this section, unless for
good cause shown, the FHFA or FHFA-
OIG Privacy Act Appeals Officer ex-
tends the response time.

(e) What will the FHFA or FHFA-OIG
response include? The written response
will include the determination of ei-
ther the FHFA or FHFA-OIG Privacy
Act Appeals Officer, whether to grant
or deny your appeal in whole or in
part, a brief explanation of the reasons
for the determination, and information
about the Privacy Act provisions for
court review of the determination.

(1) If your appeal concerns a request
for access to records or information
and the appeal determination grants
your access, the records or informa-
tion, if any, will be made available to
you.

(2)(i) If your appeal concerns an
amendment or correction of a record
and the appeal determination grants
your request for an amendment or cor-
rection, the response will describe any
amendment or correction made to the
record and advise you of your right to
obtain a copy of the amended or cor-
rected record under this part. FHFA or
FHFA-OIG will notify all persons, or-
ganizations, or Federal agencies to
which it previously disclosed the
record, if an accounting of that disclo-
sure was made, that the record has
been amended or corrected. Whenever
the record is subsequently disclosed,
the record will be disclosed as amended
or corrected.

(ii) If the response to your appeal de-
nies your request for an amendment or
correction to a record, the response
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will advise you of your right to file a
Statement of Disagreement under
paragraph (f) of this section.

(f) What is a Statement of Disagree-
ment?—(1) A Statement of Disagree-
ment is a concise written statement in
which you clearly identify each part of
any record that you dispute and ex-
plain your reason(s) for disagreeing
with either the FHFA or FHFA-OIG
Privacy Act Appeals Officer’s denial, in
whole or in part, of your appeal re-
questing amendment or correction.
Your Statement of Disagreement must
be received by either the FHFA or
FHFA-OIG Privacy Act Officer within
30 calendar days of either the FHFA or
FHFA-OIG Privacy Act Appeals Offi-
cer’s denial, in whole or in part, of
your appeal concerning amendment or
correction of a record. FHFA and
FHFA-OIG will place your Statement
of Disagreement in the system of
records in which the disputed record is
maintained. FHFA and FHFA-OIG may
also append a concise statement of its
reason(s) for denying the request for an
amendment or correction of the record.

(2) FHFA and FHFA-OIG will notify
all persons, organizations, and Federal
agencies to which it previously dis-
closed the disputed record, if an ac-
counting of that disclosure was made,
that the record is disputed and provide
your Statement of Disagreement and
the FHFA or FHFA-OIG concise state-
ment, if any. Whenever the disputed
record is subsequently disclosed, a copy
of your Statement of Disagreement and
the FHFA or FHFA-OIG concise state-
ment, if any, will also be disclosed.

[76 FR 51871, Aug. 19, 2011, as amended at 77
FR 4646, Jan. 31, 2012; 80 FR 80233, Dec. 24,
2015]

§1204.6 What does it cost to get
records under the Privacy Act?

(a) Must I agree to pay fees? Your Pri-
vacy Act request is your agreement to
pay all applicable fees, unless you
specify a limit on the amount of fees
you agree to pay. FHFA or FHFA-OIG
will not exceed the specified limit
without your written agreement.

(b) How does FHFA or FHFA-OIG cal-
culate fees? FHFA and FHFA-OIG will
charge a fee for duplication of a record
under the Privacy Act in the same way
it charges for duplication of records
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under FOIA in 12 CFR 1202.11. There are
no fees to search for or review records.

§1204.7 Are there any
from the Privacy Act?

exemptions

(a) What is a Privacy Act erxemption?
The Privacy Act authorizes the Direc-
tor and the FHF A Inspector General to
exempt records or information in a sys-
tem of records from some of the Pri-
vacy Act requirements, if the Director
or the FHFA Inspector General, as ap-
propriate, determines that the exemp-
tion is necessary.

(b) How do I know if the records or in-
formation I want are erempt?—(1) Each
system of records notice will advise
you if the Director or the FHFA In-
spector General has determined records
or information in records are exempt
from Privacy Act requirements. If the
Director or the FHFA Inspector Gen-
eral has claimed an exemption for a
system of records, the system of
records notice will identify the exemp-
tion and the provisions of the Privacy
Act from which the system is exempt.

(2) Until superseded by FHFA or
FHFA-OIG systems of records, the fol-
lowing OFHEO and FHFB systems of
records are, under 5 U.S.C. 552a(k)(2) or
(k)(5), exempt from the Privacy Act re-
quirements of 5 U.S.C. 552a(c)(3), (d),
(e)D), (e)4)(&), (e)@)H), (e)4)D), and

(i) OFHEO-11 Litigation and Enforce-
ment Information System; and

(ii) FHFB-5 Agency Personnel Inves-
tigative Records.

(c) What exemptions potentially apply
to FHFA-OIG records? Unless the FHFA
Inspector General, his or her designee,
or a statute specifically authorizes dis-
closure, FHFA-OIG will not release
records of matters that are subject to
the following exemptions—

(1) To the extent that the systems of
records entitled ¢“FHFA-OIG Audit
Files Database,” “FHFA-OIG Inves-
tigative & Evaluative Files Database,”
“FHFA-OIG Investigative & Evalua-
tive MIS Database,” “FHFA-OIG Hot-
line Database,” and ‘“‘FHFA-OIG Cor-
respondence Database’ contain any in-
formation compiled by FHFA-OIG for
the purpose of criminal law enforce-
ment investigations, such information
falls within the scope of exemption
(G)(@2) of the Privacy Act, 5 U.S.C.
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562a(j)(2), and therefore these systems
of records are exempt from the require-
ments of the following subsections of
the Privacy Act to that extent, for the
reasons stated in paragraphs (1)(i)
through (vi) of this section.

(i) From 5 U.S.C. 552a(c)(3), because
release of an accounting of disclosures
to an individual who is the subject of
an investigation or evaluation could
reveal the nature and scope of the in-
vestigation or evaluation and could re-
sult in the altering or destruction of
evidence, improper influencing of wit-
nesses, and other evasive actions that
could impede or compromise the inves-
tigation or evaluation.

(i) From 5 U.S.C. 552a(d)(1), because
release of investigative or evaluative
records to an individual who is the sub-
ject of an investigation or evaluation
could interfere with pending or pro-
spective law enforcement proceedings,
constitute an unwarranted invasion of
the personal privacy of third parties,
reveal the identity of confidential
sources, or reveal sensitive investiga-
tive or evaluative techniques and pro-
cedures.

(iii) From 5 U.S.C. 552a(d)(2), because
amendment or correction of investiga-
tive or evaluative records could inter-
fere with pending or prospective law
enforcement proceedings, or could im-
pose an impossible administrative and
investigative or evaluative burden by
requiring FHFA-OIG to continuously
retrograde its investigations or evalua-
tions attempting to resolve questions
of accuracy, relevance, timeliness, and
completeness.

(iv) From 5 U.S.C. 552a(e)(1), because
it is often impossible to determine rel-
evance or necessity of information in
the early stages of an investigation or
evaluation. The value of such informa-
tion is a question of judgment and tim-
ing; what appears relevant and nec-
essary when collected may ultimately
be evaluated and viewed as irrelevant
and unnecessary to an investigation or
evaluation. In addition, FHFA-OIG
may obtain information concerning the
violation of laws other than those
within the scope of its jurisdiction. In
the interest of effective law enforce-
ment, FHFA-OIG should retain this in-
formation because it may aid in estab-
lishing patterns of unlawful activity
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and provide leads for other law enforce-
ment agencies. Further, in obtaining
evidence during an investigation or
evaluation, information may be pro-
vided to FHFA-OIG that relates to
matters incidental to the main purpose
of the investigation or evaluation, but
which may be pertinent to the inves-
tigative or evaluative jurisdiction of
another agency. Such information can-
not readily be identified.

(v) From 5 U.S.C. 552a(e)(2), because
in a law enforcement investigation or
an evaluation it is usually counter-
productive to collect information to
the greatest extent practicable directly
from the subject thereof. It is not al-
ways feasible to rely upon the subject
of an investigation or evaluation as a
source for information which may im-
plicate him or her in illegal activities.
In addition, collecting information di-
rectly from the subject could seriously
compromise an investigation or eval-
uation by prematurely revealing its na-
ture and scope, or could provide the
subject with an opportunity to conceal
criminal activities, or intimidate po-
tential sources, in order to avoid appre-
hension.

(vi) From 5 U.S.C. 552a(e)(3), because
providing such notice to the subject of
an investigation or evaluation, or to
other individual sources, could seri-
ously compromise the investigation or
evaluation by prematurely revealing
its nature and scope, or could inhibit
cooperation, permit the subject to
evade apprehension, or cause inter-
ference with undercover activities.

(2) To the extent that the systems of
records entitled ¢“FHFA-OIG Audit
Files Database,” “FHFA-OIG Inves-
tigative & Evaluative Files Database,”
“FHFA-OIG Investigative & Evalua-
tive MIS Database,” “FHFA-OIG Hot-
line Database,” and ‘“‘FHFA-OIG Cor-
respondence Database,”” contain infor-
mation compiled by FHFA-OIG for the
purpose of criminal law enforcement
investigations, such information falls
within the scope of exemption (k)(2) of
the Privacy Act, 5 U.S.C. 552a(k)(2),
and therefore these systems of records
are exempt from the requirements of
the following subsections of the Pri-
vacy Act to that extent, for the reasons
stated in paragraphs (c)(2)(i) through
(iv) of this section.
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(i) From 5 U.S.C. 552a(c)(3), because
release of an accounting of disclosures
to an individual who is the subject of
an investigation or evaluation could
reveal the nature and scope of the in-
vestigation or evaluation and could re-
sult in the altering or destruction of
evidence, improper influencing of wit-
nesses, and other evasive actions that
could impede or compromise the inves-
tigation or evaluation.

(i) From 5 U.S.C. 552a(d)(1), because
release of investigative or evaluative
records to an individual who is the sub-
ject of an investigation or evaluation
could interfere with pending or pro-
spective law enforcement proceedings,
constitute an unwarranted invasion of
the personal privacy of third parties,
reveal the identity of confidential
sources, or reveal sensitive investiga-
tive or evaluative techniques and pro-
cedures.

(iii) From 5 U.S.C. 552a(d)(2), because
amendment or correction of investiga-
tive or evaluative records could inter-
fere with pending or prospective law
enforcement proceedings, or could im-
pose an impossible administrative and
investigative or evaluative burden by
requiring FHFA-OIG to continuously
retrograde its investigations or evalua-
tions attempting to resolve questions
of accuracy, relevance, timeliness, and
completeness.

(iv) From 5 U.S.C. 552a(e)(1), because
it is often impossible to determine rel-
evance or necessity of information in
the early stages of an investigation or
evaluation. The value of such informa-
tion is a question of judgment and tim-
ing; what appears relevant and nec-
essary when collected may ultimately
be evaluated and viewed as irrelevant
and unnecessary to an investigation or
evaluation. In addition, FHFA-OIG
may obtain information concerning the
violation of laws other than those
within the scope of its jurisdiction. In
the interest of effective law enforce-
ment, FHFA-OIG should retain this in-
formation because it may aid in estab-
lishing patterns of unlawful activity
and provide leads for other law enforce-
ment agencies. Further, in obtaining
evidence during an investigation or
evaluation, information may be pro-
vided to FHFA-OIG that relates to
matters incidental to the main purpose
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of the investigation or evaluation but
which may be pertinent to the inves-
tigative or evaluative jurisdiction of
another agency. Such information can-
not readily be identified.

(3) To the extent that the systems of
records entitled ¢“FHFA-OIG Audit
Files Database,” “FHFA-OIG Inves-
tigative & Evaluative Files Database,”
“FHFA-OIG Investigative & Evalua-
tive MIS Database,” “FHFA-OIG Hot-
line Database,” and ‘“‘FHFA-OIG Cor-
respondence Database’ contain any in-
vestigatory material compiled by
FHFA-OIG for the purpose of deter-
mining suitability, eligibility, or quali-
fications for Federal civilian employ-
ment or Federal contracts, the release
of which would reveal the identity of a
source who furnished information to
the Government under an express
promise that the identity of the source
would be held in confidence, such infor-
mation falls within the scope of exemp-
tion (k)(5) of the Privacy Act, 5 U.S.C.
5b2a(k)(b), and therefore these systems
of records are exempt from the require-
ments of subsection (d)(1) of the Pri-
vacy Act to that extent, because re-
lease would reveal the identity of a
source who furnished information to
the Government under an express
promise of confidentiality. Revealing
the identity of a confidential source
could impede future cooperation by
sources, and could result in harassment
or harm to such sources.

§1204.8

(a) What controls must FHFA and
FHFA-OIG have in place? FHFA and
FHFA-OIG must establish administra-
tive and physical controls to prevent
unauthorized access to their systems of
records, unauthorized or inadvertent
disclosure of records, and physical
damage to or destruction of records.
The stringency of these controls cor-
responds to the sensitivity of the
records that the controls protect. At a
minimum, the administrative and
physical controls must ensure that—

(1) Records are protected from public
view;

(2) The area in which records are
kept 1is supervised during business
hours to prevent unauthorized persons
from having access to them;

How are records secured?
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(3) Records are inaccessible to unau-
thorized persons outside of business
hours; and

(4) Records are not disclosed to unau-
thorized persons or under unauthorized
circumstances in either oral or written
form.

(b) Is access to records restricted? Ac-
cess to records is restricted to author-
ized employees who require access in
order to perform their official duties.

§1204.9 Does FHFA or FHFA-OIG col-
lect and use Social Security num-
bers?

FHFA and FHFA-OIG collect Social
Security numbers only when it is nec-
essary and authorized. At least annu-
ally, the FHFA Privacy Act Officer or
the Senior Agency Official for Privacy
will inform employees who are author-
ized to collect information that—

(a) Individuals may not be denied any
right, benefit, or privilege as a result of
refusing to provide their Social Secu-
rity numbers, unless the collection is
authorized either by a statute or by a
regulation issued prior to 1975; and

(b) They must inform individuals who
are asked to provide their Social Secu-
rity numbers—

(1) If providing a Social Security
number is mandatory or voluntary;

(2) If any statutory or regulatory au-
thority authorizes collection of a So-
cial Security number; and

(3) The uses that will be made of the
Social Security number.

§1204.10 What are FHFA and FHFA-
O1G employee responsibilities
under the Privacy Act?

At least annually, the FHFA Privacy
Act Officer or the Senior Agency Offi-
cial for Privacy will inform employees
about the provisions of the Privacy
Act, including the Privacy Act’s civil
liability and criminal penalty provi-
sions. Unless otherwise permitted by
law, an authorized FHFA or FHFA-OIG
employee shall—

(a) Collect from individuals only in-
formation that is relevant and nec-
essary to discharge FHFA or FHFA-
OIG responsibilities;

(b) Collect information about an indi-
vidual directly from that individual
whenever practicable;

(¢) Inform each individual
whom information is collected of—

from
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(1) The legal authority to collect the
information and whether providing it
is mandatory or voluntary;

(2) The principal purpose for which
FHFA or FHFA-OIG intends to use the
information;

(3) The routine uses FHFA or FHFA-
OIG may make of the information; and

(4) The effects on the individual, if
any, of not providing the information.

(d) Ensure that the employee’s office
does not maintain a system of records
without public notice and notify appro-
priate officials of the existence or de-
velopment of any system of records
that is not the subject of a current or
planned public notice;

(e) Maintain all records that are used
in making any determination about an
individual with such accuracy, rel-
evance, timeliness, and completeness
as is reasonably necessary to ensure
fairness to the individual in the deter-
mination;

(f) Except for disclosures made under
FOIA, make reasonable efforts, prior to
disseminating any record about an in-
dividual, to ensure that the record is
accurate, relevant, timely, and com-
plete;

(g) When required by the Privacy
Act, maintain an accounting in the
specified form of all disclosures of
records by FHFA or FHFA-OIG to per-
sons, organizations, or Federal agen-
cies;

(h) Maintain and use records with
care to prevent the unauthorized or in-
advertent disclosure of a record to any-
one; and

(i) Notify the appropriate official of
any record that contains information
that the Privacy Act does not permit
FHFA or FHFA-OIG to maintain.

§1204.11 May FHFA-OIG obtain Pri-
vacy Act records from other Fed-
eral agencies for law enforcement
purposes?

(a) The FHFA Inspector General is
authorized under the Inspector General
Act of 1978, as amended, to make writ-
ten requests under 5 U.S.C. 552a(b)(7)
for transfer of records maintained by
other Federal agencies which are nec-
essary to carry out an authorized law
enforcement activity under the Inspec-
tor General Act of 1978, as amended.

(b) The FHF A Inspector General dele-
gates the authority under paragraph
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(a) of this section to the following
FHFA-OIG officials—

(1) Principal Deputy Inspector Gen-
eral;

(2) Deputy Inspector General for Au-
dits;

(3) Deputy Inspector General for In-
vestigations;

(4) Deputy Inspector General for
Evaluations; and

(5) Deputy Inspector General for Ad-
ministration.

(c) The officials listed in paragraph
(b) of this section may not further dele-
gate or re-delegate the authority de-
scribed in paragraph (a) of this section.

PART 1206—ASSESSMENTS

Sec.

1206.1
1206.2
1206.3
1206.4
1206.5
1206.6
1206.7
1206.8

AUTHORITY: 12 U.S.C. 4516.

SOURCE: 73 FR 56713, Sept. 30, 2008, unless
otherwise noted.

Purpose.

Definitions.

Annual assessments.
Increased costs of regulation.
Working capital fund.

Notice and review.
Delinquent payment.
Enforcement of payment.

§1206.1 Purpose.

This part sets forth the policy and
procedures of the FHFA with respect to
the establishment and collection of the
assessments of the Regulated Entities
under 12 U.S.C. 4516.

§1206.2 Definitions.

As used in this part:

Act means the Federal Housing Fi-
nance Regulatory Reform Act of 2008.

Adequately capitalized means the ade-
quately capitalized capital classifica-
tion under 12 U.S.C. 1364 and related
regulations.

Director means the Director of the
Federal Housing Finance Agency or his
or her designee.

Enterprise means the Federal Na-
tional Mortgage Association or the
Federal Home Loan Mortgage Corpora-
tion; and ‘‘Enterprises’’ means, collec-
tively, the Federal National Mortgage
Association and the Federal Home
Loan Mortgage Corporation.

Federal Home Loan Bank, or Bank,
means a Federal Home Loan Bank es-
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tablished under section 12 of the Fed-
eral Home Loan Bank Act (12 U.S.C.
1432).

FHFA means the Federal Housing Fi-
nance Agency.

Minimum required regulatory capital
means the highest amount of capital
necessary for a Bank to comply with
any of the capital requirements estab-
lished by the Director and applicable to
it.

Regulated Entity means the Federal
National Mortgage Association, the
Federal Home Loan Mortgage Corpora-
tion, or any of the Federal Home Loan
Banks.

Surplus funds means any amounts
that are not obligated as of September
30 of the fiscal year for which the as-
sessment was made.

Total erposure means the sum, as of
the most recent June quarterly min-
imum capital report of the Enterprise,
of the amounts of the following assets
and off-balance sheet obligations that
are used to calculate the quarterly
minimum capital requirement of the
Enterprise under 12 CFR part 1750:

(1) On-balance sheet assets;

(2) Guaranteed mortgage-backed se-
curities; and

(3) Other off-balance sheet obliga-
tions as determined by the Director.

Working capital fund means an ac-
count for amounts collected from the
Regulated Entities to establish an op-
erating reserve that is intended to pro-
vide for the payment of large or
multiyear capital and operating ex-
penditures, as well as unanticipated ex-
penses.

EFFECTIVE DATE NOTE: At 85 FR 82198, Dec.
17, 2020, §1206.2 was amended by revising the
definition of ‘‘Total exposure’’, effective Feb.
16, 2021. For the convenience of the user, the
revised text is set forth as follows:

§1206.2 Definitions.

* * * * *

Total exposure has the same meaning given
to adjusted total assets in 12 CFR 1240.2.

§1206.3 Annual assessments.

(a) Establishing assessments. The Di-
rector shall establish annual assess-
ments on the Regulated Entities in an
amount sufficient to maintain a work-
ing capital fund and provide for the
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payment of the FHFA’s costs and ex-
penses, including, but not limited to:

(1) Expenses of any examinations
under 12 U.S.C. 4517 and section 20 of
the Federal Home Loan Bank Act (12
U.S.C. 1440);

(2) Expenses of obtaining any reviews
and credit assessments under 12 U.S.C.
4519;

(3) Expenses of any enforcement ac-
tivities under 12 U.S.C. 4635;

(4) Expenses of other FHFA litigation
under 12 U.S.C. 4513;

(5) Expenses relating to the mainte-
nance of the FHFA records relating to
examinations and other reviews of the
Regulated Entities;

(6) Such amounts in excess of actual
expenses for any given year deemed
necessary to maintain a working cap-
ital fund;

(7) Expenses relating to monitoring
and ensuring compliance with housing
goals;

(8) Expenses relating to conducting
reviews of new products;

(9) Expenses related to affordable
housing and community programs;

(10) Other administrative expenses of
the FHFA;

(11) Expenses related to preparing re-
ports and studies;

(12) Expenses relating to the collec-
tion of data and development of sys-
tems to calculate the House Price
Index (HPI) and the conforming loan
limit;

(13) Amounts deemed necessary by
the Director to wind up the affairs of
the Office of Federal Housing Enter-
prise Oversight and the Federal Hous-
ing Finance Board; and

(14) Expenses relating to other re-
sponsibilities of the FHFA under the
Safety and Soundness Act, the Federal
Home Loan Bank Act and the Act.

(b) Allocating assessments. The Direc-
tor shall allocate the annual assess-
ments as follows:

(1) Enterprises. Assessments collected
from the Enterprises shall not exceed
amounts sufficient to provide for pay-
ment of the costs and expenses relating
to the Enterprises as determined by
the Director. Each Enterprise shall pay
a proportional share that bears the
same ratio to the total portion of the
annual assessment allocated to the En-
terprises that the total exposure of
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each Enterprise bears to the total ex-
posure of both Enterprises.

(2) Federal Home Loan Banks. Assess-
ments collected from the Banks shall
not exceed amounts sufficient to pro-
vide for payment of the costs and ex-
penses relating to the Banks as deter-
mined by the Director. Each Bank
shall pay a pro rata share of the annual
assessments based on the ratio between
its minimum required regulatory cap-
ital and the aggregate minimum re-
quired regulatory capital of every
Bank.

(c) Timing and amount of semiannual
payment. Each Regulated Entity shall
pay on or before October 1 and April 1
an amount equal to one-half of its an-
nual assessment.

(d) Surplus funds. Surplus funds shall
be credited to the annual assessment
by reducing the amount collected in
the following semiannual period by the
amount of the surplus funds. Surplus
funds shall be allocated to all Regu-
lated Entities in the same proportion
in which they were collected, except as
determined by the Director.

[73 FR 56713, Sept. 30, 2008, as amended at 83
FR 39326, Aug. 9, 2018]

§1206.4 Increased costs of regulation.

(a) Increase for inadequate capitalica-
tion. The Director may, at his or her
discretion, increase the amount of a
semiannual payment allocated to a
Regulated Entity that is not classified
as adequately capitalized to pay addi-
tional estimated costs of regulation of
that Regulated Entity.

(b) Increase for enforcement activities.
The Director may, at his or her discre-
tion, adjust the amount of a semi-
annual payment allocated to a Regu-
lated Entity to ensure that the Regu-
lated Entity bears the estimated costs
of enforcement activities under the Act
related to that Regulated Entity.

(c) Additional assessment for defi-
ciencies. At any time, the Director may
make and collect from any Regulated
Entity an assessment, payable imme-
diately or through increased semi-
annual payments, to cover the esti-
mated amount of any deficiency for the
semiannual period as a result of in-
creased costs of regulation of a Regu-
lated Entity due to its classification as
other than adequately capitalized, or
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as a result of enforcement activities re-
lated to that Regulated Entity. Any
amount remaining from such addi-
tional assessment and the semiannual
payments at the end of any semiannual
period during which such an additional
assessment is made shall be deducted
pro rata (based upon the amount of the
additional assessments) from the as-
sessment for the following semiannual
period for that Regulated Entity.

§1206.5 Working capital fund.

(a) Assessments. The Director shall es-
tablish and collect from the Regulated
Entities such assessments he or she
deems necessary to maintain a working
capital fund.

(b) Purposes. Assessments collected to
maintain the working capital fund
shall be used to establish an operating
reserve and to provide for the payment
of large or multiyear capital and oper-
ating expenditures as well as unantici-
pated expenses.

(c) Remittance of excess assessed funds.
At the end of each year for which an
assessment under this section is made,
the Director shall remit to each Regu-
lated Entity any amount of assessed
and collected funds in excess of the
amount the Director deems necessary
to maintain a working capital fund in
the same proportions as paid under the
most recent annual assessment.

§1206.6 Notice and review.

(a) Written notice of budget. The Direc-
tor shall provide to each Regulated En-
tity written notice of the projected
budget for the Agency for the upcom-
ing fiscal year. Such notice shall be
provided at least 30 days before the be-
ginning of the applicable fiscal year.

(b) Written notice of assessments. The
Director shall provide each Regulated
Entity with written notice of assess-
ments as follows:

(1) Annual assessments. The Director
shall provide each Regulated Entity
with written notice of the annual as-
sessment and the semiannual payments
to be collected under this part. Notice
of the annual assessment and semi-
annual payments shall be provided be-
fore the start of the new fiscal year.

(2) Immediate assessments. The Direc-
tor shall provide each Regulated Enti-
ty with written notice of any imme-
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diate assessments to be collected under
§1206.4 of this chapter. Notice of any
immediate assessment and the required
payments shall be provided at such rea-
sonable time as determined by the Di-
rector.

(3) Changes to assessments. The Direc-
tor shall provide each Regulated Enti-
ty with written notice of any changes
in the assessment procedures that the
Director, in his or her sole discretion,
deems necessary under the cir-
cumstances.

(c) Request for review. At the written
request of a Regulated Entity, the Di-
rector, in his or her discretion, may re-
view the calculation of the propor-
tional share of the annual assessment,
the semiannual payments, and any par-
tial payments to be collected under
this part. The determination of the Di-
rector upon such review is final. Except
as provided by the Director, review by
the Director does not suspend the re-
quirement that the Regulated Entity
make the semiannual payment or par-
tial payment on or before the date it is
due. Any adjustments determined ap-
propriate shall be credited or otherwise
addressed by the following year’s as-
sessment for that entity.

§1206.7 Delinquent payment.

The Director may assess interest and
penalties on any delinquent semi-
annual payment or other payment as-
sessed under this part in accordance
with 31 U.S.C. 3717 (interest and pen-
alty on claims) and part 1704 of this
title (debt collection).

§1206.8 Enforcement of payment.

The Director may enforce the pay-
ment of any assessment under 12 U.S.C.
4631 (cease-and-desist proceedings), 12
U.S.C. 4632 (temporary cease-and-desist
orders), and 12 U.S.C. 4626 (civil money
penalties).

PART 1207—MINORITY AND
WOMEN OUTREACH PROGRAM

Sec.

1207.1 Definitions.

1207.2 FHFA workforce diversity;
Employment Opportunity Program.

1207.3 FHFA contracting and diversity and
inclusion.

1207.4 Limitations.

Equal



§1207.1
AUTHORITY: 12 U.S.C. 4520 and 4526;
U.S.C. 1833e; E.O. 11478.

SOURCE: 82 FR 14994, Mar. 24, 2017, unless
otherwise noted.

12

§1207.1 Definitions.

The terms in this part have the same
meaning as in FHFA’s Minority and
Women Inclusion Regulation at part
1223 of this chapter, as may be amended
from time to time.

§1207.2 FHFA workforce diversity;
Equal Employment Opportunity
Program.

(a) Responsibility. FHFA’s Office of
Minority and Women Inclusion (OMWI)
shall have overall responsibility for di-
versity and inclusion in FHFA’s em-
ployment practices.

(b) General. FHFA shall maintain an
Equal Employment Opportunity (EEO)
program consistent with the Equal Em-
ployment Opportunity Commission re-
quirements for Federal agencies and
Executive Order 11478.

(c) Workforce diversity. FHFA shall
not discriminate in employment
against any person because of race,
color, religion, national origin, sex,
age, genetic information, disability,
sexual orientation, gender identity, or
status as a parent.

(d) Affirmative steps for workforce di-
versity. FHFA shall take affirmative
steps to seek diversity in its workforce,
at all levels of the agency, in a manner
consistent with applicable law. Such
steps shall include:

(1) Recruiting at historically Black
colleges and universities, Hispanic-
serving institutions, women’s colleges,
and colleges that typically serve the
individuals with disabilities and major-
ity minority populations;

(2) Sponsoring and recruiting at job
fairs in urban communities;

(3) Placing employment advertise-
ments in media oriented toward mi-
norities and women;

(4) Partnering with organizations
that are focused on developing opportu-
nities for minorities and women to
place talented minorities and women
in industry internships, summer em-
ployment, and full-time positions; and

(5) Where feasible, partnering with
inner-city high schools, girls’ high
schools, and high schools with major-
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ity minority populations, to establish
or enhance financial literacy and pro-
vide mentoring.

§1207.3 FHFA contracting and diver-
sity and inclusion.

(a) Responsibilities. FHFA’s Office of
Minority and Women Inclusion (OMWI)
shall have responsibility for diversity
and inclusion in FHFA’s contracting
practices.

(b) Outreach. FHFA’s policy is to pro-
mote diversity in its contracting proc-
ess. FHFA shall establish a contractor
outreach program intended to ensure
that minority- and women-owned busi-
nesses are made aware of and given the
opportunity to compete for contracts
with FHFA. FHFA shall conduct out-
reach activities that may include, but
are not limited to:

(1) Identifying contractors that are
minority- and women-owned by obtain-
ing lists and directories maintained by
government agencies, trade groups, and
other organizations;

(2) Advertising contract opportuni-
ties through media targeted to reach
potential contractors that are
minority- and women-owned; and

(3) Participating in events such as
conventions, trade shows, seminars,
professional meetings, and other gath-
erings intended to promote business
opportunities for minority- and
women-owned businesses.

(c) Technical assistance. FHFA shall
provide technical assistance and guid-
ance to facilitate the identification
and solicitation of minority and
women-owned businesses.

(d) Monitoring. FHFA’s OMWI shall
monitor that FHFA staff interfacing
with the contracting community are
knowledgeable about, and actively pro-
moting, FHFA’s Outreach program.

§1207.4 Limitations.

The regulations in this part do not,
are not intended to, and should not be
construed to create any right or ben-
efit, substantive or procedural, en-
forceable at law, in equity, or through
administrative proceeding, by any
party against FHFA, the TUnited
States, its other departments, agen-
cies, or entities, its officers, employ-
ees, or agents.
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PART 1208—DEBT COLLECTION

Subpart A—General

Sec.

1208.1 Awuthority and scope.

1208.2 Definitions.

1208.3 Referrals to the Department of the
Treasury, collection services, and use of
credit bureaus.

1208.4 Reporting delinquent debts to credit
bureaus.

1208.5-1208.19 [Reserved]

Subpart B—Salary Offset

1208.20 Authority and scope.

1208.21 Notice requirements before salary
offset where FHFA is the creditor agen-
cy.

1208.22 Review of FHFA records related to
the debt.

1208.23 Opportunity for a hearing where
FHFA is the creditor agency.
1208.24 Certification where FHFA

creditor agency.

1208.25 Voluntary repayment agreements as
alternative to salary offset where FHFA
is the creditor agency.

1208.26 Special review where FHFA is the
creditor agency.

1208.27 Notice of salary offset where FHFA
is the paying agency.

1208.28 Procedures for salary offset where
FHFA is the paying agency.

1208.29 Coordinating salary
other agencies.

1208.30 Interest, penalties, and administra-
tive costs.

1208.31 Refunds.

1208.32 Request from a creditor agency for
the services of a hearing official.

1208.33 Non-waiver of rights by payments.

is the

offset with

Subpart C—Administrative Offset

1208.40 Authority and scope.

1208.41 Collection.

1208.42 Administrative offset prior to com-
pletion of procedures.

1208.43 Procedures.

1208.44 Interest, penalties, and administra-
tive costs.

1208.45 Refunds.

1208.46 No requirement for duplicate notice.

1208.47 Requests for administrative offset to
other Federal agencies.

1208.48 Requests for administrative offset
from other Federal agencies.

1208.49 Administrative offset against
amounts payable from Civil Service Re-
tirement and Disability Fund.

Subpart D—Tax Refund Offset

1208.50 Authority and scope.
1208.51 Definitions.

§1208.1

1208.52 Procedures.
1208.53 No requirement for duplicate notice.
1208.54-1208.59 [Reserved]

Subpart E—Administrative Wage
Garnishment

1208.60
1208.61
1208.62
1208.63
1208.64
1208.65
1208.66
1208.67
1208.68
1208.69
1208.70
1208.71
1208.72
1208.73
1208.74
1208.75
1208.76
1208.77
1208.78
1208.79
1208.80
1208.81

AUTHORITY: 5 U.S.C. 5514; 12 U.S.C. 4526; 26
U.S.C. 6402(d); 31 U.S.C. 3701-3720D; 31 CFR
285.2; 31 CFR Chapter IX.

Scope and purpose.

Notice.

Debtor’s rights.

Form of hearing.

Effect of timely request.
Failure to timely request a hearing.
Hearing official.

Procedure.

Format of hearing.

Date of decision.

Content of decision.

Finality of agency action.
Failure to appear.

Wage garnishment order.
Certification by employer.
Amounts withheld.
Exclusions from garnishment.
Financial hardship.

Ending garnishment.
Prohibited actions by employer.
Refunds.

Right of action.

Subpart A—General

SOURCE: 75 FR 68958, Nov. 10, 2010, unless
otherwise noted.

§1208.1 Authority and scope.

(a) Authority. FHFA issues this part
1208 under the authority of 5 U.S.C. 5514
and 31 U.S.C. 3701-3720D, and in con-
formity with the Federal Claims Col-
lection Standards (FCCS) at 31 CFR
chapter IX; the regulations on salary
offset issued by the Office of Personnel
Management (OPM) at 5 CFR part 550,
subpart K; the regulations on tax re-
fund offset issued by the United States
Department of the Treasury (Treasury)
at 31 CFR 285.2; and the regulations on
administrative wage garnishment
issued by Treasury at 31 CFR 285.11.

(b) Scope—(1) This part applies to
debts that are owed to the Federal
Government by Federal employees;
other persons, organizations, or enti-
ties that are indebted to FHFA; and by
Federal employees of FHFA who are in-
debted to other agencies, except for
those debts listed in paragraph (b)(2) of
this section.
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(2) Subparts B and C of this part 1208
do not apply to—

(i) Debts or claims arising under the
Internal Revenue Code (26 U.S.C. 1 et
seq.), the Social Security Act (42 U.S.C.
301 et seq.) or the tariff laws of the
United States;

(ii) Any case to which the Contract
Disputes Act (41 U.S.C. 601 et seq.) ap-
plies;

(iii) Any case where collection of a
debt is explicitly provided for or pro-
vided by another statute, e.g. travel ad-
vances under 5 U.S.C. 5705 and em-
ployee training expenses under 5 U.S.C.
4108, or, as provided for by title 11 of
the United States Code, when the
claims involve bankruptcy;

(iv) Any debt based in whole or in
part on conduct in violation of the
antitrust laws or involving fraud, the
presentation of a false claim, or mis-
representation on the part of the debt-
or or any party having an interest in
the claim, unless the Department of
Justice authorizes FHFA to handle the
collection; or

(v) Claims between agencies.

(3) Nothing in this part precludes the

compromise, suspension, or termi-
nation of collection actions, where ap-
propriate, under standards imple-

menting the Debt Collection Improve-
ment Act (DCIA) (31 U.S.C. 3701 et seq.),
the FCCS (31 CFR chapter IX) or the
use of alternative dispute resolution
methods if they are not inconsistent
with applicable law and regulations.

(4) Nothing in this part precludes an
employee from requesting waiver of an
erroneous payment under 5 U.S.C. 5584,
10 U.S.C. 2774, or 32 U.S.C. 716, or from
questioning the amount or validity of a
debt, in the manner set forth in this
part.

§1208.2 Definitions.

The following terms apply to this
part, unless defined otherwise else-
where—

Administrative offset means an action,
pursuant to 31 U.S.C. 3716, in which the
Federal Government withholds funds
payable to, or held by the Federal Gov-
ernment for a person, organization, or
other entity in order to collect a debt
from that person, organization, or
other entity. Such funds include funds
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payable by the Federal Government on
behalf of a State Government.

Agency means an executive depart-
ment or agency; a military depart-
ment; the United States Postal Serv-
ice; the Postal Regulatory Commis-
sion; any nonappropriated fund instru-
mentality described in 5 U.S.C. 2105(c);
the United States Senate; the United
States House of Representatives; any
court, court administrative office, or
instrumentality in the judicial or leg-
islative branches of the Government;
or a Government corporation. If an
agency under this definition is a com-
ponent of an agency, the broader defi-
nition of agency may be used in apply-
ing the provisions of 5 U.S.C. 5514(b)
(concerning the authority to prescribe
regulations).

Centralized administrative offset means
the mandatory referral to the Sec-
retary of the Treasury by a creditor
agency of a past due debt which is
more than 180 days delinquent, for the
purpose of collection under the Treas-
ury’s centralized offset program.

Certification means a written state-
ment received by a paying agency from
a creditor agency that requests the
paying agency to institute salary offset
of an employee, to the Financial Man-
agement Service (FMS) for offset or to
the Secretary of the Treasury for cen-
tralized administrative offset, and
specifies that required procedural pro-
tections have been afforded the debtor.
Where the debtor requests a hearing on
a claimed debt, the decision by a hear-
ing official or administrative law judge
constitutes a certification.

Claim or debt (used interchangeably in
this part) means any amount of funds
or property that has been determined
by an agency official to be due the Fed-
eral Government by a person, organiza-
tion, or entity, except another agency.
It also means any amount of money,
funds, or property owed by a person to
a State, the District of Columbia,
American Samoa, Guam, the United
States Virgin Islands, the Common-
wealth of the Northern Mariana Is-
lands, or the Commonwealth of Puerto
Rico. For purposes of this part, a debt
owed to FHFA constitutes a debt owed
to the Federal Government. A claim or
debt includes:
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(1) Funds owed on account of loans
made, insured, or guaranteed by the
Federal Government, including any de-
ficiency or any difference between the
price obtained by the Federal Govern-
ment in the sale of a property and the
amount owed to the Federal Govern-
ment on a mortgage on the property;

(2) TUnauthorized expenditures of
agency funds;
(3) Overpayments, including pay-

ments disallowed by audits performed
by the Inspector General of the agency
administering the program;

(4) Any amount the Federal Govern-
ment is authorized by statute to col-
lect for the benefit of any person;

(5) The unpaid share of any non-Fed-
eral partner in a program involving a
Federal payment, and a matching or
cost-sharing payment by the non-Fed-
eral partner;

(6) Any fine or penalty assessed by an
agency; and

(7) Other amounts of money or prop-
erty owed to the Federal Government.

Compromise means the settlement or
forgiveness of a debt under 31 U.S.C.
3711, in accordance with standards set
forth in the FCCS and applicable Fed-
eral law.

Creditor agency means the agency to
which the debt is owed, including a
debt collection center when acting on
behalf of a creditor agency in matters
pertaining to the collection of a debt.

Debt See the definition of the terms
““‘Claim or debt’’ of this section.

Debt collection center means the De-
partment of the Treasury or any other
agency or division designated by the
Secretary of the Treasury with author-
ity to collect debts on behalf of cred-
itor agencies in accordance with 31
U.S.C. 3711(g).

Debtor means the person, organiza-
tion, or entity owing money to the
Federal Government.

Delinquent debt means a debt that has
not been paid by the date specified in
the agency’s initial written demand for
payment or applicable agreement or in-
strument (including a post-delinquency
payment agreement) unless other satis-
factory payment arrangements have
been made.

Director means the Director of FHFA
or Director’s designee.
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Disposable pay means that part of
current basic pay, special pay, incen-
tive pay, retired pay, or retainer pay
(or in the case of an employee not enti-
tled to basic pay, other authorized pay)
remaining after the deduction of any
amount required by law to be withheld
(other than deductions to execute gar-
nishment orders in accordance with 5
CFR parts 581 and 582). FHFA will
apply the order of precedence con-
tained in OPM guidance (PPM-2008-01;
Order Of Precedence When Gross Pay Is
Not Sufficient To Permit All Deduc-
tions), as follows—

(1) Retirement deductions for defined
benefit plan (including Civil Service
Retirement System, Federal Employ-
ees Retirement System, or other simi-
lar defined benefit plan);

(2) Social security (OASDI) tax;

(3) Medicare tax;

(4) Federal income tax;

(5) Basic health insurance premium
(including Federal Employees Health
Benefits premium, pre-tax or post-tax,
or premium for similar benefit under
another authority but not including
amounts deducted for supplementary
coverage);

(6) Basic life insurance premium (in-
cluding Federal Employees’ Group Life
Insurance—FEGLI—Basic premium or
premium for similar benefit under an-
other authority);

(7) State income tax;

(8) Local income tax;

(9) Collection of debts owed to the
U.S. Government (e.g., tax debt, salary
overpayment, failure to withhold prop-
er amount of deductions, advance of
salary or travel expenses, etc.; debts
which may or may not be delinquent;
debts which may be collected through
the Treasury’s Financial Management
Services Treasury Offset Program, an
automated centralized debt collection
program for collecting Federal debt
from Federal payments):

(i) Continuous levy under the Federal
Payment Levy Program (tax debt); and

(ii) Salary offsets (whether involun-
tary under 5 U.S.C. 5514 or similar au-
thority or required by a voluntarily
signed written agreement; if multiple
debts are subject to salary offset, the
order is based on when each offset com-
menced—with earliest commencing off-
set at the top of the order—unless
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there are special circumstances, as de-
termined by the paying agency).

(10) Court-Ordered collection/debt:

(i) Child support (may include attor-
ney and other fees as provided for in 5
CFR 581.102(d)). If there are multiple
child support orders, the priority of or-
ders is governed by 42 U.S.C. 666(b) and
implementing regulations, as required
by 42 U.S.C. 659(d)(2);

(ii) Alimony (may include attorney
and other fees as provided for in 5 CFR
581.102(d)). If there are multiple ali-
mony orders, they are prioritized on a
first-come, first-served basis, as re-
quired by 42 U.S.C. 659(d)(3);

(iii) Bankruptcy; and

(iv) Commercial garnishments.

(11) Optional benefits:

i) Health care/limited-expense
health care flexible spending accounts
(pre-tax benefit under FedFlex or
equivalent cafeteria plan);

(ii) Dental (pre-tax benefit under
FedFlex or equivalent cafeteria plan);

(iii) Vision (pre-tax benefit under
FedFlex or equivalent cafeteria plan);

(iv) Health Savings Account (pre-tax
benefit under FedFlex or equivalent
cafeteria plan);

(v) Optional life insurance premiums
(FEGLI optional benefits or similar
benefits under other authority);

(vi) Long-term care insurance pre-
miums;

(vii) Dependent-care flexible spending
accounts (pre-tax benefit under
FedFlex or equivalent cafeteria plan);

(viii) Thrift Savings Plan (TSP):

(A) Loan payments;

(B) Basic contributions; and

(C) Catch-up contributions; and

(ix) Other optional benefits.

(12) Other voluntary deductions/allot-
ments:

(i) Military service deposits;

(ii) Professional associations;

(iii) Union dues;

(iv) Charities;

(v) Bonds;

(vi) Personal account allotments
(e.g., to savings or checking account);
and

(vii) Additional voluntary deductions
(on first-come, first-served basis); and

(13) IRS paper levies.

Employee means a current employee
of FHFA or other agency, including a
current member of the Armed Forces
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or a Reserve of the Armed Forces of
the United States.

Federal Claims Collection Standards
(FCCS) means standards published at 31
CFR chapter IX.

FHFA means the Federal Housing Fi-
nance Agency.

Garnishment means the process of
withholding amounts from the dispos-
able pay of a person employed outside
the Federal Government, and the pay-
ing of those amounts to a creditor in
satisfaction of a withholding order.

Hearing official means an individual
who is responsible for conducting any
hearing with respect to the existence
or amount of a debt claimed and for
rendering a final decision on the basis
of such hearing. A hearing official may
not be under the supervision or control
of the Director of FHFA when FHFA is
the creditor agency but may be an ad-
ministrative law judge.

Notice of intent means a written no-
tice of a creditor agency to a debtor
that states that the debtor owes a debt
to the creditor agency and apprises the
debtor of the applicable procedural
rights.

Notice of salary offset means a written
notice from the paying agency to an
employee after a certification has been
issued by a creditor agency that in-
forms the employee that salary offset
will begin at the next officially estab-
lished pay interval.

Paying agency means an agency of
the Federal Government that employs
the individual who owes a debt to an
agency of the Federal Government and
transmits payment requests in the
form of certified payment vouchers, or
other similar forms, to a disbursing of-
ficial for disbursement. The same agen-
cy may be both the creditor agency and
the paying agency.

Salary offset means an administrative
offset to collect a debt under 5 U.S.C.
5514 by deductions at one or more offi-
cially established pay intervals from
the current pay account of an em-
ployee without his or her consent.

Waiver means the cancellation, re-
mission, forgiveness, or non-recovery
of a debt allegedly owed by an em-
ployee to FHFA or another agency as
permitted or required by 5 U.S.C. 5584
or 8346(b), 10 U.S.C. 2774, 32 U.S.C. 716,
or any other law.
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Withholding order means any order for
withholding or garnishment of pay
issued by an agency, or judicial, or ad-
ministrative body. For purposes of ad-
ministrative wage garnishment, the
terms ‘‘wage garnishment order” and
“garnishment order’” have the same
meaning as ‘“‘withholding order.”

§1208.3 Referrals to the Department of
the Treasury, collection services,
and use of credit bureaus.

(a) Referral of delinquent debts. (1)
FHFA shall transfer to the Secretary
of the Department of the Treasury any
past due, legally enforceable nontax
debt that has been delinquent for a pe-
riod of 180 days or more so that the
Secretary may take appropriate action
to collect the debt or terminate collec-
tion action in accordance with 31
U.S.C. 3716, 5 U.S.C. 5514, 5 CFR
550.1108, 31 CFR part 285, and the FCCS.

(2) FHFA may transfer any past due,
legally enforceable nontax debt that
has been delinquent for less than a pe-
riod of 180 days to a debt collection
center for collection in accordance
with 31 U.S.C. 3716, 5 U.S.C. 5514, 5 CFR
550.1108, 31 CFR part 285, and the FCCS.

(b) Collection Services. Section 13 of
the Debt Collection Act (31 U.S.C. 3718)
authorizes agencies to enter into con-
tracts for collection services to recover
debts owed the Federal Government.
The Debt Collection Act requires that
certain provisions be contained in such
contracts, including:

(1) The agency retains the authority
to resolve a dispute, including the au-
thority to terminate a collection ac-
tion or refer the matter to the Attor-
ney General for civil remedies; and

(2) The contractor is subject to the
Privacy Act of 1974, as it applies to pri-
vate contractors, as well as subject to
State and Federal laws governing debt
collection practices.

(c) Referrals to collection agencies. (1)
FHFA has authority to contract for
collection services to recover delin-
quent debts in accordance with 31
U.S.C. 3718(a) and the FCCS (31 CFR
901.5).

(2) FHFA may use private collection
agencies where it determines that their
use is in the best interest of the Fed-
eral Government. Where FHFA deter-
mines that there is a need to contract
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for collection services, the contract
will provide that:

(i) The authority to resolve disputes,
compromise claims, suspend or termi-
nate collection action, or refer the
matter to the Department of Justice
for litigation or to take any other ac-
tion under this part will be retained by
FHFA;

(ii) Contractors are subject to the
Privacy Act of 1974, as amended, to the
extent specified in 5 U.S.C. 552a(m) and
to applicable Federal and State laws
and regulations pertaining to debt col-
lection practices, such as the Fair Debt
Collection Practices Act, 15 U.S.C. 1692;

(iii) The contractor is required to
strictly account for all amounts col-
lected;

(iv) The contractor must agree that
uncollectible accounts shall be re-
turned with appropriate documenta-
tion to enable FHFA to determine
whether to pursue collection through
litigation or to terminate collection;
and

(v) The contractor must agree to pro-
vide any data in its files requested by
FHFA upon returning the account to
FHFA for subsequent referral to the
Department of Justice for litigation.

§1208.4 Reporting delinquent debts to
credit bureaus.

(a) FHFA may report delinquent
debts to consumer reporting agencies
(31 U.S.C. 3701(a)(3), 3711). Sixty cal-
endar days prior to release of informa-
tion to a consumer reporting agency,
the debtor shall be notified, in writing,
of the intent to disclose the existence
of the debt to a consumer reporting
agency. Such notice of intent may be a
separate correspondence or included in
correspondence demanding direct pay-
ment. The notice shall be in conform-
ance with 31 U.S.C. 3711(e) and the
FCCS. In the notice, FHFA shall pro-
vide the debtor with:

(1) An opportunity to inspect and
copy agency records pertaining to the
debt;

(2) An opportunity for an administra-
tive review of the legal enforceability
or past due status of the debt;

(3) An opportunity to enter into a re-
payment agreement on terms satisfac-
tory to FHFA to prevent FHFA from
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reporting the debt as overdue to con-
sumer reporting agencies, and provide
deadlines and method for requesting
this relief;

(4) An explanation of the rate of in-
terest that will accrue on the debt,
that all costs incurred to collect the
debt will be charged to the debtor, the
authority for assessing these costs, and
the manner in which FHFA will cal-
culate the amount of these costs;

(5) An explanation that FHFA will
report the debt to the consumer report-
ing agencies to the detriment of the
debtor’s credit rating; and

(6) A description of the collection ac-
tions that the agency may take in the
future if those presently proposed ac-
tions do not result in repayment of the
debt, including the filing of a lawsuit
against the borrower by the agency and
assignment of the debt for collection
by offset against Federal income tax
refunds or the filing of a lawsuit
against the debtor by the Federal Gov-
ernment.

(b) The information that may be dis-
closed to the consumer reporting agen-
cy is limited to:

(1) The debtor’s name, address, social
security number or taxpayer identi-
fication number, and any other infor-
mation necessary to establish the iden-
tity of the individual;

(2) The amount, status, and history
of the claim; and

(3) FHFA program or activity under
which the claim arose.

(c) Subsequent reports. FHFA may up-
date its report to the credit bureau
whenever it has knowledge of events
that substantially change the status of
the amount of liability.

(d) Subsequent reports of delinquent
debts. Pursuant to 31 CFR 901.4, FHFA
will report delinquent debt to the De-
partment of Housing and Urban Devel-
opment’s Credit Alert Interactive
Voice Response System (CAIVRS).

(e) Privacy Act considerations. A delin-
quent debt may not be reported under
this section unless a notice issued pur-
suant to the Privacy Act, 5 U.S.C.
5562a(e)(4), authorizes the disclosure of
information about the debtor to a cred-
it bureau or CAIVRS.
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Subpart B—Salary Offset

§1208.20 Authority and scope.

(a) Authority. FHFA may collect
debts owed by employees to the Fed-
eral Government by means of salary
offset under the authority of 5 U.S.C.
5514; 5 CFR part 550, subpart K; and
this subpart B.

(b) Scope. (1) The procedures set forth
in this subpart B apply to situations
where FHF A is attempting to collect a
debt by salary offset that is owed to it
by an individual employed by FHFA or
by another agency; or where FHFA em-
ploys an individual who owes a debt to
another agency.

(2) The procedures set forth in this
subpart B do not apply to:

(i) Any routine intra-agency adjust-
ment of pay that is attributable to
clerical or administrative error or
delay in processing pay documents that
have occurred within the four pay peri-
ods preceding the adjustment, or any
adjustment to collect a debt amount-
ing to $50 or less. However, at the time
of any such adjustment, or as soon
thereafter as possible, FHFA or its des-
ignated payroll agent shall provide the
employee with a written notice of the
nature and the amount of the adjust-
ment and a point of contact for con-
testing such adjustment.

(ii) Any negative adjustment to pay
that arises from an employee’s election
of coverage or a change in coverage
under a Federal benefits program that
requires periodic deductions from pay,
if the amount to be recovered was ac-
cumulated over four pay periods or
less. However, at the time such adjust-
ment is made, FHFA or its payroll
agent shall provide in the employee’s
earnings statement a clear and concise
statement that informs the employee
of the previous overpayment.

§1208.21 Notice requirements before
salary offset where FHFA is the
creditor agency.

(a) Notice of Intent. Deductions from
an employee’s salary may not be made
unless FHFA provides the employee
with a Notice of Intent at least 30 cal-
endar days before the salary offset is
initiated.
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(b) Contents of Notice of Intent. The
Notice of Intent shall advise the em-
ployee of the following:

(1) That FHFA has reviewed the
records relating to the claim and has
determined that the employee owes the
debt;

(2) That FHFA intends to collect the
debt by deductions from the employee’s
current disposable pay account;

(3) The amount of the debt and the
facts giving rise to the debt;

(4) The frequency and amount of the
intended deduction (stated as a fixed
dollar amount or as a percentage of
pay not to exceed 15 percent of dispos-
able pay), and the intention to con-
tinue the deductions until the debt and
all accumulated interest are paid in
full or otherwise resolved;

(5) The name, address, and telephone
number of the person to whom the em-
ployee may propose a written alter-
native schedule for voluntary repay-
ment, in lieu of salary offset. The em-
ployee shall include a justification for
the alternative schedule in his or her
proposal. If the terms of the alter-
native schedule are agreed upon by the
employee and FHFA, the alternative
written schedule shall be signed by
both the employee and FHFA;

(6) An explanation of FHFA’s policy
concerning interest, penalties, and ad-
ministrative costs, the date by which
payment should be made to avoid such
costs, and a statement that such as-
sessments must be made unless excused
in accordance with the FCCS;

(7) The employee’s right to inspect
and copy all records of FHFA per-
taining to his or her debt that are not
exempt from disclosure or to receive
copies of such records if he or she is un-
able personally to inspect the records
as the result of geographical or other
constraints;

(8) The name, address, and telephone
number of the FHFA employee to
whom requests for access to records re-
lating to the debt must be sent;

(9) The employee’s right to a hearing
conducted by an impartial hearing offi-
cial with respect to the existence and
amount of the debt claimed or the re-
payment schedule i.e., the percentage
of disposable pay to be deducted each
pay period, so long as a request is filed
by the employee as prescribed in
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§1208.23; the name and address of the
office to which the request for a hear-
ing should be sent; and the name, ad-
dress, and telephone number of a per-
son whom the employee may contact
concerning procedures for requesting a
hearing;

(10) The filing of a request for a hear-
ing on or before the 30th calendar day
following receipt of the Notice of In-
tent will stay the commencement of
collection proceedings and a final deci-
sion on whether a hearing will be held
(if a hearing is requested) or will be
issued at the earliest practical date,
but not later than 60 calendar days
after the request for the hearing;

(11) FHF A shall initiate certification
procedures to implement a salary off-
set unless the employee files a request
for a hearing on or before the 30th cal-
endar day following receipt of the No-
tice of Intent;

(12) Any knowingly false or frivolous
statement, representations, or evidence
may subject the employee to:

(i) Disciplinary procedures appro-
priate under 5 U.S.C. chapter 75, 5 CFR
part 752, or any other applicable stat-
utes or regulations;

(ii) Penalties under the False Claims
Act, 31 U.S.C. 3729 through 3731, or
under any other applicable statutory
authority; or

(iii) Criminal penalties under 18
U.S.C. 286, 287, 1001, and 1002, or under
any other applicable statutory author-
ity;

(13) That the employee also has the
right to request waiver of overpayment
pursuant to b U.S.C. 5584 and may exer-
cise any other rights and remedies
available to the employee under stat-
utes or regulations governing the pro-
gram for which the collection is being
made;

(14) Unless there are applicable con-
tractual or statutory provisions to the
contrary, amounts paid on or deducted
from debts that are later waived or
found not to be owed to the Federal
Government shall be promptly re-
funded to the employee; and

(15) Proceedings with respect to the
debt are governed by 5 U.S.C. 5514.
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§1208.22 Review of FHFA records re-
lated to the debt.

(a) Request for review. An employee
who desires to inspect or copy FHFA
records related to a debt owed by the
employee to FHFA must send a letter
to the individual designated in the No-
tice of Intent requesting access to the
relevant records. The letter must be re-
ceived in the office of that individual
within 15 calendar days after the em-
ployee’s receipt of the Notice of Intent.

(b) Review location and time. In re-
sponse to a timely request submitted
by the employee, the employee shall be
notified of the location and time when
the employee may inspect and copy
records related to his or her debt that
are not exempt from disclosure. If the
employee is unable personally to in-
spect such records as the result of geo-
graphical or other constraints, FHFA
shall arrange to send copies of such
records to the employee. The debtor
shall pay copying costs unless they are
waived by FHFA. Copying costs shall
be assessed pursuant to FHFA’s Free-
dom of Information Act Regulation, 12
CFR part 1202.

§1208.23 Opportunity for a hearing
where FHFA is the creditor agency.

(a) Request for a hearing. (1) Time-pe-
riod for submission. An employee who
requests a hearing on the existence or
amount of the debt held by FHFA or on
the salary-offset schedule proposed by
FHFA, must send a written request to
FHFA. The request for a hearing must
be received by FHFA on or before the
30th calendar day following receipt by
the employee of the Notice of Intent.

(2) Failure to submit timely. If the em-
ployee files a request for a hearing
after the expiration of the 30th cal-
endar day, the employee shall not be
entitled to a hearing. However, FHFA
may accept the request if the employee
can show that the delay was the result
of circumstances beyond his or her con-
trol or that he or she failed to receive
actual notice of the filing deadline.

(3) Contents of request. The request for
a hearing must be signed by the em-
ployee and must fully identify and ex-
plain with reasonable specificity all
the facts, evidence, and witnesses, if
any, that the employee believes sup-
port his or her position. The employee
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must also specify whether he or she re-
quests an oral hearing. If an oral hear-
ing is requested, the employee should
explain why a hearing by examination
of the documents without an oral hear-
ing would not resolve the matter.

(4) Failure to request a hearing. The
failure of an employee to request a
hearing will be considered an admis-
sion by the employee that the debt ex-
ists in the amount specified in the No-
tice of Intent that was provided to the
employee under §1208.21(b).

(b) Obtaining the services of a hearing
official—(1) Debtor is not an FHFA em-
ployee. When the debtor is not an FHFA
employee and FHFA cannot provide a
prompt and appropriate hearing before
an administrative law judge or other
hearing official, FHFA may request a
hearing official from an agent of the
paying agency, as designated in 5 CFR
part 581, appendix A, or as otherwise
designated by the paying agency. The
paying agency must cooperate with
FHFA to provide a hearing official, as
required by the FCCS.

(2) Debtor is an FHFA employee. When
the debtor is an FHFA employee,
FHFA may contact any agent of an-
other agency, as designated in 56 CFR
part 581, appendix A, or as otherwise
designated by the agency, to request a
hearing official.

(c) Procedure—(1) Notice of hearing.
After the employee requests a hearing,
the hearing official shall notify the
employee of the form of the hearing to
be provided. If the hearing will be oral,
the notice shall set forth the date,
time, and location of the hearing,
which must occur no more than 30 cal-
endar days after the request is re-
ceived, unless the employee requests
that the hearing be delayed. If the
hearing will be conducted by an exam-
ination of documents, the employee
shall be notified within 30 calendar
days that he or she should submit evi-
dence and arguments in writing to the
hearing official within 30 calendar
days.

(2) Oral hearing. (i) An employee who
requests an oral hearing shall be pro-
vided an oral hearing if the hearing of-
ficial determines that the matter can-
not be resolved by an examination of
the documents alone, as for example,
when an issue of credibility or veracity
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is involved. The oral hearing need not
be an adversarial adjudication; and
rules of evidence need not apply. Wit-
nesses who testify in an oral hearing
shall do so under oath or affirmation.

(ii) Oral hearings may take the form
of, but are not limited to:

(A) Informal conferences with the
hearing official in which the employee
and agency representative are given
full opportunity to present evidence,
witnesses, and argument;

(B) Informal meetings in which the
hearing examiner interviews the em-
ployee; or

(C) Formal written submissions fol-
lowed by an opportunity for oral pres-
entation.

(3) Hearing by examination of docu-
ments. If the hearing official deter-
mines that an oral hearing is not nec-
essary, he or she shall make the deter-
mination based upon an examination of
the documents.

(d) Record. The hearing official shall
maintain a summary record of any
hearing conducted under this section.

(e) Decision. (1) The hearing official
shall issue a written opinion stating
his or her decision, based upon all evi-
dence and information developed dur-
ing the hearing, as soon as practicable
after the hearing, but not later than 60
calendar days after the date on which
the request was received by FHFA, un-
less the hearing was delayed at the re-
quest of the employee, in which case
the 60-day decision period shall be ex-
tended by the number of days by which
the hearing was postponed.

(2) The decision of the hearing offi-
cial shall be final and is considered to
be an official certification regarding
the existence and the amount of the
debt for purposes of executing salary
offset under 5 U.S.C. 5514. If the hear-
ing official determines that a debt may
not be collected by salary offset, but
FHFA finds that the debt is still valid,
FHFA may seek collection of the debt
through other means in accordance
with applicable law and regulations.

(f) Content of decision. The written de-
cision shall include:

(1) A summary of the facts con-
cerning the origin, nature, and amount
of the debt;

(2) The hearing official’s findings,
analysis, and conclusions; and
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(3) The terms of any repayment
schedules, if applicable.

(g) Failure to appear. If, in the ab-
sence of good cause shown, such as ill-
ness, the employee or the representa-
tive of FHF A fails to appear, the hear-
ing official shall proceed with the hear-
ing as scheduled, and make his or her
decision based upon the oral testimony
presented and the documentation sub-
mitted by both parties. At the request
of both parties, the hearing official
may schedule a new hearing date. Both
parties shall be given reasonable notice
of the time and place of the new hear-
ing.

§1208.24 Certification where FHFA is
the creditor agency.

(a) Issuance. FHFA shall issue a cer-
tification in all cases where the hear-
ing official determines that a debt ex-
ists or the employee admits the exist-
ence and amount of the debt, as for ex-
ample, by failing to request a hearing.

(b) Contents. The certification must
be in writing and state:

(1) That the employee owes the debt;

(2) The amount and basis of the debt;

(3) The date the Federal Govern-
ment’s right to collect the debt first
accrued;

(4) The date the employee was noti-
fied of the debt, the action(s) taken
pursuant to FHFA’s regulations, and
the dates such actions were taken;

(5) If the collection is to be made by
lump-sum payment, the amount and
date such payment will be collected;

(6) If the collection is to be made in
installments through salary offset, the
amount or percentage of disposable pay
to be collected in each installment and,
if FHFA wishes, the desired com-
mencing date of the first installment,
if a date other than the next officially
established pay period; and

(7) A statement that FHFA’s regula-
tion on salary offset has been approved
by OPM pursuant to 5 CFR part 550,
subpart K.

§1208.25 Voluntary repayment agree-
ments as alternative to salary offset
where FHFA is the creditor agency.

(a) Proposed repayment schedule. In re-
sponse to a Notice of Intent, an em-
ployee may propose to repay the debt
voluntarily in lieu of salary offset by



§1208.26

submitting a written proposed repay-
ment schedule to FHFA. Any proposal
under this section must be received by
FHFA within 30 calendar days after re-
ceipt of the Notice of Intent.

(b) Notification of decision. In response
to a timely proposal by the employee,
FHFA shall notify the employee
whether the employee’s proposed re-
payment schedule is acceptable. FHFA
has the discretion to accept, reject, or
propose to the employee a modification
of the proposed repayment schedule.

(1) If FHFA decides that the proposed
repayment schedule is unacceptable,
the employee shall have 30 calendar
days from the date he or she received
notice of the decision in which to file a
request for a hearing.

(2) If FHF A decides that the proposed
repayment schedule is acceptable or
the employee agrees to a modification
proposed by FHFA, an agreement shall
be put in writing and signed by both
the employee and FHFA.

§1208.26 Special review where FHFA
is the creditor agency.

(a) Request for review. (1) An employee
subject to salary offset or a voluntary
repayment agreement may, at any
time, request a special review by FHFA
of the amount of the salary offset or
voluntary repayment, based on materi-
ally changed circumstances, including,
but not limited to, catastrophic illness,
divorce, death, or disability.

(2) The request for special review
must include an alternative proposed
offset or payment schedule and a de-
tailed statement, with supporting doc-
uments, that shows why the current
salary offset or payments result in ex-
treme financial hardship to the em-
ployee and his or her spouse and de-
pendents. The detailed statement must
indicate:

(i) Income from all sources;

(ii) Assets;

(iii) Liabilities;

(iv) Number of dependents;

(v) Expenses for food, housing, cloth-
ing, and transportation;

(vi) Medical expenses; and

(vii) Exceptional expenses, if any.

(b) Evaluation of request. FHFA shall
evaluate the statement and supporting
documents and determine whether the
original offset or repayment schedule
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imposes extreme financial hardship on
the employee, for example, by pre-
venting the employee from meeting es-
sential subsistence expenses such as
food, housing, clothing, transportation,
and medical care. FHFA shall notify
the employee in writing within 30 cal-
endar days of such determination, in-
cluding, if appropriate, a revised offset
or payment schedule. If the special re-
view results in a revised offset or re-
payment schedule, FHFA shall provide
a new certification to the paying agen-
cy.

§1208.27 Notice of salary offset where
FHFA is the paying agency.

(a) Notice. Upon issuance of a proper
certification by FHFA (for debts owed
to FHFA) or upon receipt of a proper
certification from another creditor
agency, FHFA shall send the employee
a written notice of salary offset.

(b) Content of notice. Such written no-
tice of salary offset shall advise the
employee of the:

(1) Certification that has been issued
by FHFA or received from another
creditor agency;

(2) Amount of the debt and of the de-
ductions to be made; and

(3) Date and pay period when the sal-
ary offset will begin.

(c) If FHFA is not the creditor agen-
cy, FHFA shall provide a copy of the
notice of salary offset to the creditor
agency and advise the creditor agency
of the dollar amount to be offset and
the pay period when the offset will
begin.

§1208.28 Procedures for salary offset
where FHFA is the paying agency.

(a) Generally. FHFA shall coordinate
salary deductions under this section
and shall determine the amount of an
employee’s disposable pay and the
amount of the salary offset subject to
the requirements in this section. De-
ductions shall begin the pay period fol-
lowing the issuance of the certification
by FHFA or the receipt by FHF A of the
certification from another agency, or
as soon thereafter as possible.

(b) Upon issuance of a proper certifi-
cation by FHFA for debts owed to
FHFA, or upon receipt of a proper cer-
tification from a creditor agency,
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FHFA shall send the employee a writ-
ten notice of salary offset. Such notice
shall advise the employee:

(1) That certification has been issued
by FHFA or received from another
creditor agency;

(2) Of the amount of the debt and of
the deductions to be made; and pro-
vided for in the certification, and

(3) Of the initiation of salary offset
at the next officially established pay
interval or as otherwise provided for in
the certification.

(c) Where appropriate, FHFA shall
provide a copy of the notice to the
creditor agency and advise such agency
of the dollar amount to be offset and
the pay period when the offset will
begin.

(d) Types of collection—(1) Lump-sum
payment. If the amount of the debt is
equal to or less than 15 percent of the
employee’s disposable pay, such debt
ordinarily will be collected in one
lump-sum payment.

(2) Installment deductions. Installment
deductions will be made over a period
not greater than the anticipated period
of employment. The size and frequency
of installment deductions will bear a
reasonable relation to the size of the
debt and the employee’s ability to pay.
However, the amount deducted for any
pay period will not exceed 15 percent of
the disposable pay from which the de-
duction is made unless the employee
has agreed in writing to the deduction
of a greater amount. The installment
payment should normally be sufficient
in size and frequency to liquidate the
debt in no more than three years. In-
stallment payments of less than $50
should be accepted only in the most
unusual circumstances.

(3) Lump-sum deductions from final
check. In order to liquidate a debt, a
lump-sum deduction exceeding 15 per-
cent of disposable pay may be made
pursuant to 31 U.S.C. 3716 from any
final salary payment due a former em-
ployee, whether the former employee
was separated voluntarily or involun-
tarily.

(4) Lump-sum deductions from other
sources. Whenever an employee subject
to salary offset is separated from
FHFA, and the balance of the debt can-
not be liquidated by offset of the final
salary check, FHFA may offset any
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later payments of any Kkind to the
former employee to collect the balance
of the debt pursuant to 31 U.S.C. 3716.

(e) Multiple debts—(1) Where two or
more creditor agencies are seeking sal-
ary offset, or where two or more debts
are owed to a single creditor agency,
FHFA may, at its discretion, deter-
mine whether one or more debts should
be offset simultaneously within the 15
percent limitation.

(2) In the event that a debt owed
FHFA is certified while an employee is
subject to salary offset to repay an-
other agency, FHFA may, at its discre-
tion, determine whether the debt to
FHFA should be repaid before the debt
to the other agency is repaid, repaid si-
multaneously with the other debt, or
repaid after the debt to the other agen-
cy.

(3) A levy pursuant to the Internal
Revenue Code of 1986 shall take prece-
dence over other deductions under this
section, as provided in 5 U.S.C. 5514(d).

§1208.29 Coordinating offset

with other agencies.

(a) Responsibility of FHFA as the cred-
itor agency. (1) FHFA shall be respon-
sible for:

(i) Arranging for a hearing upon
proper request by a Federal employee;

(ii) Preparing the Notice of Intent
consistent with the requirements of
§1208.21;

(iii) Obtaining hearing officials from
other agencies pursuant to §1208.23(b);
and

(iv) Ensuring that each certification
of debt pursuant to §1208.24(b) is sent
to a paying agency.

(2) Upon completion of the proce-
dures set forth in §§1208.24 through
1208.26, FHF A shall submit to the em-
ployee’s paying agency, if applicable, a
certified debt claim and an installment
agreement or other instruction on the
payment schedule.

(i) If the employee is in the process of
separating from the Federal Govern-
ment, FHFA shall submit its debt
claim to the employee’s paying agency
for collection by lump-sum deduction
from the employee’s final check. The
paying agency shall certify the total
amount of its collection and furnish a
copy of the certification to FHFA and
to the employee.

salary
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(ii) If the employee is already sepa-
rated and all payments due from his or
her former paying agency have been
paid, FHFA may, unless otherwise pro-
hibited, request that money due and
payable to the employee from the Fed-
eral Government, including payments
from the Civil Service Retirement and
Disability Fund (6 CFR 831.1801) or
other similar funds, be administra-
tively offset to collect the debt.

(iii) When an employee transfers to
another paying agency, FHF A shall not
repeat the procedures described in
§§1208.24 through 1208.26. Upon receiv-
ing notice of the employee’s transfer,
FHFA shall review the debt to ensure
that collection is resumed by the new
paying agency.

(b) Responsibility of FHFA as the pay-
ing agency—(1) Complete claim. When
FHFA receives a certified claim from a
creditor agency, the employee shall be
given written notice of the certifi-
cation, the date salary offset will
begin, and the amount of the periodic
deductions. Deductions shall be sched-
uled to begin at the next officially es-
tablished pay interval or as otherwise
provided for in the certification.

(2) Incomplete claim. When FHFA re-
ceives an incomplete certification of
debt from a creditor agency, FHFA
shall return the claim with notice that
procedures under 5 U.S.C. 5514 and 5
CFR 550.1104 must be followed, and that
a properly certified claim must be re-
ceived before FHFA will take action to
collect the debt from the employee’s
current pay account.

(3) Review. FHFA is not authorized to
review the merits of the creditor agen-
cy’s determination with respect to the
amount or validity of the debt certified
by the creditor agency.

(4) Employees who transfer from one
paying agency to another agency. If,
after the creditor agency has sub-
mitted the debt claim to FHFA, the
employee transfers to another agency
before the debt is collected in full,
FHFA must certify the total amount
collected on the debt as required by 5
CFR 550.1109. One copy of the certifi-
cation shall be furnished to the em-
ployee and one copy shall be sent to
the creditor agency along with notice
of the employee’s transfer. If FHFA is
aware that the employee is entitled to
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payments from the Civil Service Re-
tirement and Disability Fund or other
similar payments, it must provide
written notification to the agency re-
sponsible for making such payments
that the debtor owes a debt (including
the amount) and that the requirements
set forth herein and in 5 CFR part 550,
subpart K, have been met. FHFA must
submit a properly certified claim to
the new payment agency before a col-
lection can be made.

§1208.30 Interest, penalties, and ad-
ministrative costs.

Where FHFA is the creditor agency,
FHFA shall assess interest, penalties,
and administrative costs pursuant to 31
U.S.C. 3717 and the FCCS, 31 CFR chap-
ter IX.

§1208.31 Refunds.

(a) Where FHFA is the creditor agen-
cy, FHFA shall promptly refund any
amount deducted under the authority
of 5 U.S.C. 5514 when:

(1) FHFA receives notice that the
debt has been waived or otherwise
found not to be owing to the Federal
Government; or

(2) An administrative or judicial
order directs FHFA to make a refund.

(b) Unless required by law or con-
tract, refunds under this section shall
not bear interest.

§1208.32 Request from a creditor
agency for the services of a hearing
official.

(a) FHFA may provide qualified per-
sonnel to serve as hearing officials
upon request of a creditor agency
when:

(1) The debtor is employed by FHFA
and the creditor agency cannot provide
a prompt and appropriate hearing be-
fore a hearing official furnished pursu-
ant to another lawful arrangement; or

(2) The debtor is employed by the
creditor agency and that agency can-
not arrange for a hearing official.

(b) Services provided by FHFA to
creditor agencies under this section
shall be provided on a fully reimburs-
able basis pursuant to 31 U.S.C. 1535, or
other applicable authority.
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§1208.33 Non-waiver of rights by pay-
ments.

A debtor’s payment, whether vol-
untary or involuntary, of all or any
portion of a debt being collected pursu-
ant to this subpart B shall not be con-
strued as a waiver of any rights that
the debtor may have under any stat-
ute, regulation, or contract, except as
otherwise provided by law or contract.

Subpart C—Administrative Offset

§1208.40

(a) The provisions of this subpart C
apply to the collection of debts owed to
the Federal Government arising from
transactions with FHFA. Administra-
tive offset is authorized under the Debt
Collection Improvement Act of 1996
(DCIA). This subpart C is consistent
with the Federal Claims Collection
Standards (FCCS) on administrative
offset issued by the Department of Jus-
tice.

(b) FHFA may collect a debt owed to
the Federal Government from a person,
organization, or other entity by admin-
istrative offset, pursuant to 31 U.S.C.
3716, where:

(1) The debt is certain in amount;

(2) Administrative offset is feasible,
desirable, and not otherwise prohib-
ited;

(3) The applicable statute of limita-
tions has not expired; and

(4) Administrative offset is in the
best interest of the Federal Govern-
ment.

Authority and scope.

§1208.41 Collection.

(a) FHFA may collect a claim from a
person, organization, or other entity
by administrative offset of monies pay-
able by the Federal Government only
after:

(1) Providing the debtor with due
process required under this part; and

(2) Providing the paying agency with
written certification that the debtor
owes the debt in the amount stated and
that FHFA, as creditor agency, has
complied with this part.

(b) Prior to initiating collection by
administrative offset, FHFA should de-
termine that the proposed offset is
within the scope of this remedy, as set
forth in 31 CFR 901.3(a). Administrative
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offset under 31 U.S.C. 3716 may not be
used to collect debts more than 10
yvears after the Federal Government’s
right to collect the debt first accrued,
except as otherwise provided by law. In
addition, administrative offset may not
be used when a statute explicitly pro-
hibits its use to collect the claim or
type of claim involved.

(c) Unless otherwise provided, debts
or payments not subject to administra-
tive offset under 31 U.S.C. 3716 may be
collected by administrative offset
under common law, or any other appli-
cable statutory authority.

§1208.42 Administrative offset prior to
completion of procedures.

FHFA shall not be required to follow
the procedures described in §1208.43
where:

(a) Prior to the completion of the
procedures described in §1208.43, FHFA
may effect administrative offset if fail-
ure to offset would substantially preju-
dice its ability to collect the debt, and
if the time before the payment is to be
made does not reasonably permit com-
pletion of the procedures described in
§1208.43. Such prior administrative off-
set shall be followed promptly by the
completion of the procedures described
in §1208.43. Amounts recovered by ad-
ministrative offset but later found not
to be owed to FHFA shall be promptly
refunded. This section applies only to
administrative offset pursuant to 31
CFR 901.3(c), and does not apply when
debts are referred to the Department of
the Treasury for mandatory central-
ized administrative offset under 31 CFR
901.3(b)(1).

(b) The administrative offset is in the
nature of a recoupment (i.e., FHFA
may offset a payment due to the debtor
when both the payment due to the
debtor and the debt owed to FHFA
arose from the same transaction); or

(c) In the case of non-centralized ad-
ministrative offsets, FHFA first learns
of the existence of a debt due when
there would be insufficient time to af-
ford the debtor due process under these
procedures before the paying agency
makes payment to the debtor; in such
cases, the Director shall give the debt-
or notice and an opportunity for review
as soon as practical and shall refund
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any money ultimately found not to be
due to the Federal Government.

§1208.43 Procedures.

Unless the procedures described in
§1208.42 are used, prior to collecting
any debt by administrative offset or re-
ferring such claim to another agency
for collection through administrative
offset, FHFA shall provide the debtor
with the following:

(a) Written notification of the nature
and amount of the debt, the intention
of FHFA to collect the debt through
administrative offset, and a statement
of the rights of the debtor under this
section;

(b) An opportunity to inspect and
copy the records of FHFA related to
the debt that are not exempt from dis-
closure;

(c) An opportunity for review within
FHFA of the determination of indebt-
edness. Any request for review by the
debtor shall be in writing and shall be
submitted to FHFA within 30 calendar
days of the date of the notice of the off-
set. FHFA may waive the time limits
for requesting review for good cause
shown by the debtor. FHFA shall pro-
vide the debtor with a reasonable op-
portunity for an oral hearing when:

(1) An applicable statute authorizes
or requires FHFA to consider waiver of
the indebtedness involved, the debtor
requests waiver of the indebtedness,
and the waiver determination turns on
an issue of credibility or veracity; or

(2) The debtor requests reconsider-
ation of the debt and FHFA determines
that the question of the indebtedness
cannot be resolved by review of the
documentary evidence, as for example,
when the validity of the debt turns on
an issue of credibility or veracity. Un-
less otherwise required by law, an oral
hearing under this subpart C is not re-
quired to be a formal evidentiary hear-
ing, although FHFA shall document all
significant matters discussed at the
hearing. In those cases where an oral
hearing is not required by this subpart
C, FHFA shall make its determination
on the request for waiver or reconsider-
ation based upon a review of the writ-
ten record; and

(d) An opportunity to enter into a
written agreement for the voluntary
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repayment of the amount of the claim
at the discretion of FHFA.

§1208.44 Interest, penalties, and ad-
ministrative costs.

FHF A shall assess interest, penalties,
and administrative costs on debts owed
to the Federal Government, in accord-
ance with 31 U.S.C. 3717 and the FCCS.
FHFA may also assess interest and re-
lated charges on debts that are not
subject to 31 U.S.C. 3717 and the FCCS
to the extent authorized under the
common law or other applicable statu-
tory authority.

§1208.45 Refunds.

FHFA shall refund promptly those
amounts recovered by administrative
offset but later found not to be owed to
the Federal Government. Unless re-
quired by law or contract, such refunds
shall not bear interest.

§1208.46 No requirement for duplicate
notice.

Where FHFA has previously given a
debtor any of the required notice and
review opportunities with respect to a
particular debt, FHFA is not required
to duplicate such notice and review op-
portunities prior to initiating adminis-
trative offset.

§1208.47 Requests for administrative
offset to other Federal agencies.

(a) FHFA may request that a debt
owed to FHFA be collected by adminis-
trative offset against funds due and
payable to a debtor by another agency.

(b) In requesting administrative off-
set, FHFA, as creditor, shall certify in
writing to the agency holding funds of
the debtor:

(1) That the debtor owes the debt;

(2) The amount and basis of the debt;
and

(3) That FHFA has complied with the
requirements of its own administrative
offset regulations and the applicable
provisions of the FCCS with respect to
providing the debtor with due process,
unless otherwise provided.

§1208.48 Requests for administrative
offset from other Federal agencies.

(a) Any agency may request that
funds due and payable to a debtor by
FHFA be administratively offset in
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order to collect a debt owed to such
agency by the debtor.

(b) FHF A shall initiate the requested
administrative offset only upon:

(1) Receipt of written certification
from the creditor agency that:

(i) The debtor owes the debt, includ-
ing the amount and basis of the debt;

(ii) The agency has prescribed regula-
tions for the exercise of administrative
offset; and

(iii) The agency has complied with
its own administrative offset regula-
tions and with the applicable provi-
sions of the FCCS, including providing
any required hearing or review.

(2) A determination by FHFA that
collection by administrative offset
against funds payable by FHFA would
be in the best interest of the Federal
Government as determined by the facts
and circumstances of the particular
case and that such administrative off-
set would not otherwise be contrary to
law.

§1208.49 Administrative offset against
amounts payable from Civil Service
Retirement and Disability Fund.

(a) Request for administrative offset.
Unless otherwise prohibited by law,
FHFA may request that monies that
are due and payable to a debtor from
the Civil Service Retirement and Dis-
ability Fund (Fund) be offset adminis-
tratively in reasonable amounts in
order to collect in one full payment or
in a minimal number of payments debt
owed to FHFA by the debtor. Such re-
quests shall be made to the appropriate
officials of OPM in accordance with
such regulations as may be prescribed
by FHFA or OPM.

(b) Contents of -certification. When
making a request for administrative
offset under paragraph (a) of this sec-
tion, FHFA shall provide OPM with a
written certification that:

(1) The debtor owes FHFA a debt, in-
cluding the amount of the debt;

(2) FHFA has complied with the ap-
plicable statutes, regulations, and pro-
cedures of OPM; and

(3) FHFA has complied with the re-
quirements of the FCCS, including any
required hearing or review.

(c) If FHF A decides to request admin-
istrative offset under paragraph (a) of
this section, it shall make the request
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as soon as practicable after completion
of the applicable procedures. This will
satisfy any requirement that adminis-
trative offset be initiated prior to the
expiration of the applicable statute of
limitations. At such time as the debtor
makes a claim for payments from the
Fund, if at least one year has elapsed
since the administrative offset request
was originally made, the debtor shall
be permitted to offer a satisfactory re-
payment plan in lieu of administrative
offset if he or she establishes that
changed financial circumstances would
render the administrative offset un-
just.

(d) If FHF A collects part or all of the
debt by other means before deductions
are made or completed pursuant to
paragraph (a) of this section, FHFA
shall act promptly to modify or termi-
nate its request for administrative off-
set under paragraph (a) of this section.

Subpart D—Tax Refund Offset

§1208.50

The provisions of 26 U.S.C. 6402(d)
and 31 U.S.C. 3720A authorize the Sec-
retary of the Treasury to offset a delin-
quent debt owed the Federal Govern-
ment from the tax refund due a tax-
payer when other collection efforts
have failed to recover the amount due.
In addition, FHFA is authorized to col-
lect debts by means of administrative
offset under 31 U.S.C. 3716 and, as part
of the debt collection process, to notify
the United States Department of
Treasury’s Financial Management
Service of the amount of such debt for
collection by tax refund offset.

Authority and scope.

§1208.51 Definitions.

The following terms apply to this
subpart D—

Debt or claim means an amount of
money, funds or property which has
been determined by FHFA to be due to
the Federal Government from any per-
son, organization, or entity, except an-
other Federal agency.

(1) A debt becomes eligible for tax re-
fund offset procedures if:

(i) It cannot currently be collected
pursuant to the salary offset proce-
dures of 5 U.S.C. 5514(a)(1);
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(ii) The debt is ineligible for adminis-
trative offset or cannot be collected
currently by administrative offset; and

(iii) The requirements of this section
are otherwise satisfied.

(2) All judgment debts are past due
for purposes of this subpart D. Judg-
ment debts remain past due until paid
in full.

Debtor means a person who owes a
debt or a claim. The term ‘‘person’ in-
cludes any individual, organization or
entity, except another Federal agency.

Dispute means a written statement
supported by documentation or other
evidence that all or part of an alleged
debt is not past due or legally enforce-
able, that the amount is not the
amount currently owed, that the out-
standing debt has been satisfied, or in
the case of a debt reduced to judgment,
that the judgment has been satisfied or
stayed.

Notice means the information sent to
the debtor pursuant to §1208.53. The
date of the notice is that date shown
on the notice letter as its date of
issuance.

Tax refund offset means withholding
or reducing a tax refund payment by an
amount necessary to satisfy a debt
owed by the payee(s) of a tax refund
payment.

Tazx refund payment means any over-
payment of Federal taxes to be re-
funded to the person making the over-
payment after the Internal Revenue
Service (IRS) makes the appropriate
credits.

§1208.52 Procedures.

(a) Referral to the Department of the
Treasury. (1) FHFA may refer any past
due, legally enforceable nonjudgment
debt of an individual, organization, or
entity to the Department of the Treas-
ury for tax refund offset if FHFA’s or
the referring agency’s rights of action
accrued more than three months but
less than 10 years before the offset is
made.

(2) Debts reduced to judgment may be
referred at any time.

(3) Debts in amounts lower than $25
are not subject to referral.

(4) In the event that more than one
debt is owed, the tax refund offset pro-
cedures shall be applied in the order in
which the debts became past due.
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(56) FHFA shall notify the Depart-
ment of the Treasury of any change in
the amount due promptly after receipt
of payment or notice of other reduc-
tions.

(b) Notice. FHFA shall provide the
debtor with written notice of its intent
to offset before initiating the offset.
Notice shall be mailed to the debtor at
the current address of the debtor, as
determined from information obtained
from the Internal Revenue Service pur-
suant to 26 U.S.C. 6103(m)(2), (4), () or
maintained by FHFA. The notice sent
to the debtor shall state the amount of
the debt and inform the debtor that:

(1) The debt is past due;

(2) FHFA intends to refer the debt to
the Department of the Treasury for off-
set from tax refunds that may be due
to the taxpayer;

(3) FHF A intends to provide informa-
tion concerning the delinquent debt ex-
ceeding $100 to a consumer reporting
bureau unless such debt has already
been disclosed; and

(4) Before the debt is reported to a
consumer reporting agency, if applica-
ble, and referred to the Department of
the Treasury for offset from tax re-
funds, the debtor has 65 calendar days
from the date of notice to request a re-
view under paragraph (d) of this sec-
tion.

(c) Report to consumer reporting agen-
cy. If the debtor neither pays the
amount due nor presents evidence that
the amount is not past due or is satis-
fied or stayed, FHFA will report the
debt to a consumer reporting agency at
the end of the notice period, if applica-
ble, and refer the debt to the Depart-
ment of the Treasury for offset from
the taxpayer’s Federal tax refund.
FHFA shall certify to the Department
of the Treasury that reasonable efforts
have been made by FHFA to obtain
payment of such debt.

(d) Request for review. A debtor may
request a review by FHFA if he or she
believes that all or part of the debt is
not past due or is not legally enforce-
able, or in the case of a judgment debt,
that the debt has been stayed or the
amount satisfied, as follows:

(1) The debtor must send a written
request for review to FHFA at the ad-
dress provided in the notice.
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(2) The request must state the
amount disputed and reasons why the
debtor believes that the debt is not
past due, is not legally enforceable, has
been satisfied, or if a judgment debt,
has been satisfied or stayed.

(3) The request must include any doc-
uments that the debtor wishes to be
considered or state that additional in-
formation will be submitted within the
time permitted.

(4) If the debtor wishes to inspect
records establishing the nature and
amount of the debt, the debtor must
make a written request to FHFA for an
opportunity for such an inspection.
The office holding the relevant records
not exempt from disclosure shall make
them available for inspection during
normal business hours within one week
from the date of receipt of the request.

(5) The request for review and any ad-
ditional information submitted pursu-
ant to the request must be received by
FHFA at the address stated in the no-
tice within 65 calendar days of the date
of issuance of the notice.

(6) In reaching its decision, FHFA
shall review the dispute and shall con-
sider its records and any documenta-
tion and arguments submitted by the
debtor. FHFA shall send a written no-
tice of its decision to the debtor. There
is no administrative appeal of this de-
cision.

(7) If the evidence presented by the
debtor is considered by a non-FHFA
agent or other entities or persons act-
ing on behalf of FHF A, the debtor shall
be accorded at least 30 calendar days
from the date the agent or other entity
or person determines that all or part of
the debt is past due and legally en-
forceable to request review by FHFA of
any unresolved dispute.

(8) Any debt that previously has been
reviewed pursuant to this section or
any other section of this part, or that
has been reduced to a judgment, may
not be disputed except on the grounds
of payments made or events occurring
subsequent to the previous review or
judgment.

(9) To the extent that a debt owed
has not been established by judicial or
administrative order, a debtor may dis-
pute the existence or amount of the
debt or the terms of repayment. With
respect to debts established by a judi-
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cial or administrative order, FHFA re-
view will be limited to issues con-
cerning the payment or other discharge
of the debt.

§1208.53 No requirement for duplicate
notice.

Where FHFA has previously given a
debtor any of the required notice and
review opportunities with respect to a
particular debt, FHFA is not required
to duplicate such notice and review op-
portunities prior to initiating tax re-
fund offset.

§§ 1208.54-1208.59 [Reserved]

Subpart E—Administrative Wage
Garnishment

§1208.60 Scope and purpose.

These administrative wage garnish-
ment procedures are issued in compli-
ance with 31 U.S.C. 3720D and 31 CFR
285.11(f). This subpart E provides proce-
dures for FHFA to collect money from
a debtor’s disposable pay by means of
administrative wage garnishment. The
receipt of payments pursuant to this
subpart E does not preclude FHFA
from pursuing other debt collection
remedies, including the offset of Fed-
eral payments. FHFA may pursue such
debt collection remedies separately or
in conjunction with administrative
wage garnishment. This subpart E does
not apply to the collection of delin-
quent debts from the wages of Federal
employees from their Federal employ-
ment. Federal pay is subject to the
Federal salary offset procedures set
forth in 5 U.S.C. 5514 and other applica-
ble laws.

§1208.61 Notice.

At least 30 days before the initiation
of garnishment proceedings, FHFA will
send, by first class mail to the debtor’s
last known address, a written notice
informing the debtor of:

(a) The nature and amount of the
debt;

(b) FHFA’s intention to initiate pro-
ceedings to collect the debt through de-
ductions from the debtor’s pay until
the debt and all accumulated interest
penalties and administrative costs are
paid in full;
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(c) An explanation of the debtor’s
rights as set forth in §1208.62(c); and

(d) The time frame within which the
debtor may exercise these rights.
FHFA shall retain a stamped copy of
the notice indicating the date the no-
tice was mailed.

§1208.62 Debtor’s rights.

FHFA shall afford the debtor the op-
portunity:

(a) To inspect and copy records re-
lated to the debt;

(b) To enter into a written repay-
ment agreement with FHFA, under
terms agreeable to FHFA; and

(c) To the extent that a debt owed
has not been established by judicial or
administrative order, to request a
hearing concerning the existence or
amount of the debt or the terms of the
repayment schedule. With respect to
debts established by a judicial or ad-
ministrative order, a debtor may re-
quest a hearing concerning the pay-
ment or other discharge of the debt.
The debtor is not entitled to a hearing
concerning the terms of the proposed
repayment schedule if these terms have
been established by written agreement.

§1208.63 Form of hearing.

(a) If the debtor submits a timely
written request for a hearing as pro-
vided in §1208.62(c), FHFA will afford
the debtor a hearing, which at FHFA’s
option may be oral or written. FHFA
will provide the debtor with a reason-
able opportunity for an oral hearing
when FHFA determines that the issues
in dispute cannot be resolved by review
of the documentary evidence, for exam-
ple, when the validity of the claim
turns on the issue of credibility or ve-
racity.

(b) If FHFA determines that an oral
hearing is appropriate, the time and lo-
cation of the hearing shall be estab-
lished by FHFA. An oral hearing may,
at the debtor’s option, be conducted ei-
ther in person or by telephone con-
ference. All travel expenses incurred by
the debtor in connection with an in-
person hearing will be borne by the
debtor. All telephonic charges incurred
during the hearing will be the responsi-
bility of the agency.

(c) In cases when it is determined
that an oral hearing is not required by
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this section, FHFA will accord the
debtor a ‘‘paper hearing,”’” that is,
FHFA will decide the issues in dispute
based upon a review of the written
record.

§1208.64 Effect of timely request.

If FHFA receives a debtor’s written
request for a hearing within 15 business
days of the date FHFA mailed its no-
tice of intent to seek garnishment,
FHFA shall not issue a withholding
order until the debtor has been pro-
vided the requested hearing, and a deci-
sion in accordance with §1208.68 and
§1208.69 has been rendered.

§1208.65 Failure to timely request a
hearing.

If FHFA receives a debtor’s written
request for a hearing after 15 business
days of the date FHFA mailed its no-
tice of intent to seek garnishment,
FHFA shall provide a hearing to the
debtor. However, FHFA will not delay
issuance of a withholding order unless
it determines that the untimely filing
of the request was caused by factors
over which the debtor had no control,
or FHFA receives information that
FHFA believes justifies a delay or can-
cellation of the withholding order.

§1208.66 Hearing official.

A hearing official may be any quali-
fied individual, as determined by
FHFA, including an administrative law
judge.

§1208.67

After the debtor requests a hearing,
the hearing official shall notify the
debtor of:

(a) The date and time of a telephonic
hearing;

(b) The date, time, and location of an
in-person oral hearing; or

(c) The deadline for the submission of
evidence for a written hearing.

Procedure.

§1208.68 Format of hearing.

FHFA will have the burden of proof
to establish the existence or amount of
the debt. Thereafter, if the debtor dis-
putes the existence or amount of the
debt, the debtor must prove by a pre-
ponderance of the evidence that no
debt exists, or that the amount of the
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debt is incorrect. In addition, the debt-
or may present evidence that the terms
of the repayment schedule are unlaw-
ful, would cause a financial hardship to
the debtor, or that collection of the
debt may not be pursued due to oper-
ation of law. The hearing official shall
maintain a record of any hearing held
under this section. Hearings are not re-
quired to be formal, and evidence may
be offered without regard to formal
rules of evidence. Witnesses who testify
in oral hearings shall do so under oath
or affirmation.

§1208.69 Date of decision.

The hearing official shall issue a
written opinion stating his or her deci-
sion as soon as practicable, but not
later than 60 days after the date on
which the request for such hearing was
received by FHFA. If FHFA is unable
to provide the debtor with a hearing
and decision within 60 days after the
receipt of the request for such hearing:

(a) FHFA may not issue a with-
holding order until the hearing is held
and a decision rendered; or

(b) If FHFA had previously issued a
withholding order to the debtor’s em-
ployer, the withholding order will be
suspended beginning on the 61st day
after the date FHFA received the hear-
ing request and continuing until a
hearing is held and a decision is ren-
dered.

§1208.70 Content of decision.

The written decision shall include:

(a) A summary of the facts presented;

(b) The hearing official’s findings,
analysis and conclusions; and

(c) The terms of any repayment
schedule, if applicable.

§1208.71 Finality of agency action.

A decision by a hearing official shall
become the final decision of FHFA for
the purpose of judicial review under
the Administrative Procedure Act.

§1208.72 Failure to appear.

In the absence of good cause shown, a
debtor who fails to appear at a sched-
uled hearing will be deemed as not hav-
ing timely filed a request for a hearing.

§1208.75

§1208.73 Wage garnishment order.

(a) Unless FHFA receives informa-
tion that it believes justifies a delay or
cancellation of the withholding order,
FHFA will send by first class mail a
withholding order to the debtor’s em-
ployer within 30 calendar days after
the debtor fails to make a timely re-
quest for a hearing (i.e., within 15 busi-
ness days after the mailing of the no-
tice of FHFA’s intent to seek garnish-
ment) or, if a timely request for a hear-
ing is made by the debtor, within 30
calendar days after a decision to issue
a withholding order becomes final.

(b) The withholding order sent to the
employer will be in the form prescribed
by the Secretary of the Treasury, on
FHFA’s letterhead, and signed by the
head of the agency or delegate. The
order will contain all information nec-
essary for the employer to comply with
the withholding order, including the
debtor’s name, address, and social secu-
rity number, as well as instructions for
withholding and information as to
where payments should be sent.

(c) FHF A will keep a stamped copy of
the order indicating the date it was
mailed.

§1208.74 Certification by employer.

Along with the withholding order,
FHFA will send to the employer a cer-
tification in a form prescribed by the
Secretary of the Treasury. The em-
ployer shall complete and return the
certification to FHFA within the time
frame prescribed in the instructions to
the form. The certification will address
matters such as information about the
debtor’s employment status and dispos-
able pay available for withholding.

§1208.75 Amounts withheld.

(a) Upon receipt of the garnishment
order issued under this section, the em-
ployer shall deduct from all disposable
pay paid to the debtor during each pay
period the amount of garnishment de-
scribed in paragraphs (b) through (d) of
this section.

(b) Subject to the provisions of para-
graphs (c¢) and (d) of this section, the
amount of garnishment shall be the
lesser of:

(1) The amount indicated on the gar-
nishment order up to 15 percent of the
debtor’s disposable pay; or
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(2) The amount set forth in 15 U.S.C.
1673(a)(2). The amount set forth at 15
U.S.C. 1673(a)(2) is the amount by
which the debtor’s disposable pay ex-
ceeds an amount equivalent to thirty
times the minimum wage.

(c) When a debtor’s pay is subject to
withholding orders with priority, the
following shall apply:

(1) Unless otherwise provided by Fed-
eral law, withholding orders issued
under this section shall be paid in the
amounts set forth under paragraph (b)
of this section and shall have priority
over other withholding orders which
are served later in time. However,
withholding orders for family support
shall have priority over withholding
orders issued under this section.

(2) If amounts are being withheld
from a debtor’s pay pursuant to a with-
holding order served on an employer
before a withholding order issued pur-
suant to this section, or if a with-
holding order for family support is
served on an employer at any time, the
amounts withheld pursuant to the
withholding order issued under this
section shall be the lesser of:

(i) The amount calculated under
paragraph (b) of this section; or

(ii) An amount equal to 25 percent of
the debtor’s disposable pay less the
amount(s) withheld under the with-
holding order(s) with priority.

(3) If a debtor owes more than one
debt to FHFA, FHFA may issue mul-
tiple withholding orders. The total
amount garnished from the debtor’s
pay for such orders will not exceed the
amount set forth in paragraph (b) of
this section.

(d) An amount greater than that set
forth in paragraphs (b) and (c¢) of this
section may be withheld upon the writ-
ten consent of the debtor.

(e) The employer shall promptly pay
to FHFA all amounts withheld in ac-
cordance with the withholding order
issued pursuant to this section.

(f) An employer shall not be required
to vary its normal pay and disburse-
ment cycles in order to comply with
the withholding order.

(g) Any assignment or allotment by
the employee of the employee’s earn-
ings shall be void to the extent it inter-
feres with or prohibits execution of the
withholding order under this section,
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except for any assignment or allotment
made pursuant to a family support
judgment or order.

(h) The employer shall withhold the
appropriate amount from the debtor’s
wages for each pay period until the em-
ployer receives notification from
FHFA to discontinue wage with-
holding. The garnishment order shall
indicate a reasonable period of time
within which the employer is required
to commence wage withholding.

§1208.76 Exclusions
ment.

from garnish-

FHFA will not garnish the wages of a
debtor it knows has been involuntarily
separated from employment until the
debtor has been re-employed continu-
ously for at least 12 months. The debt-
or has the burden of informing FHFA
of the circumstances surrounding an
involuntary separation from employ-
ment.

§1208.77 Financial hardship.

(a) A debtor whose wages are subject
to a wage withholding order under this
section, may, at any time, request a re-
view by FHFA of the amount gar-
nished, based on materially changed
circumstances such as disability, di-
vorce, or catastrophic illness which re-
sult in financial hardship.

(b) A debtor requesting a review
under this section shall submit the
basis for claiming that the current
amount of garnishment results in a fi-
nancial hardship to the debtor, along
with supporting documentation.

(c) If a financial hardship is found,
FHFA will downwardly adjust, by an
amount and for a period of time agree-
able to FHFA, the amount garnished to
reflect the debtor’s financial condition.
FHFA will notify the employer of any
adjustments to the amounts to be
withheld.

§1208.78 Ending garnishment.

(a) Once FHFA has fully recovered
the amounts owed by the debtor, in-
cluding interest, penalties, and admin-
istrative costs consistent with the Fed-
eral Claims Collection Standards,
FHFA will send the debtor’s employer
notification to discontinue wage with-
holding.
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(b) At least annually, FHFA will re-
view its debtors’ accounts to ensure
that garnishment has been terminated
for accounts that have been paid in
full.

§1208.79 Prohibited actions by em-
ployer.

The Debt Collection Improvement
Act of 1996 prohibits an employer from
discharging, refusing to employ, or
taking disciplinary action against the
debtor due to the issuance of a with-
holding order under this subpart E.

§1208.80 Refunds.

(a) If a hearing official determines
that a debt is not legally due and
owing to the United States, FHFA
shall promptly refund any amount col-
lected by means of administrative
wage garnishment.

(b) Unless required by Federal law or
contract, refunds under this section
shall not bear interest.

§1208.81 Right of action.

FHFA may sue any employer for any
amount that the employer fails to
withhold from wages owed and payable
to its employee in accordance with this
subpart E. However, a suit will not be
filed before the termination of the col-
lection action involving a particular
debtor, unless earlier filing is nec-
essary to avoid expiration of any appli-
cable statute of limitations. For pur-
poses of this subpart E, ‘“‘termination
of the collection action’ occurs when
the agency has terminated collection
action in accordance with the FCCS or
other applicable standards. In any
event, termination of the collection ac-
tion will have been deemed to occur if
FHFA has not received any payments
to satisfy the debt from the particular
debtor whose wages were subject to
garnishment, in whole or in part, for a
period of one (1) year.

PART 1209—RULES OF PRACTICE
AND PROCEDURE

Subpart A—Scope and Authority

Sec.
1209.1 Scope.
1209.2 Rules of construction.

Pt. 1208
1209.3 Definitions.

Subpart  B—Enforcement  Proceedings
Under Sections 1371 Through 1379D of
the Safety and Soundness Act

1209.4
1209.5
1209.6
1209.7
1209.8
1209.9

Scope and authority.

Cease and desist proceedings.
Temporary cease and desist orders.
Civil money penalties.

Removal and prohibition proceedings.
Supervisory actions not affected.

Subpart C—Rules of Practice and
Procedure

1209.10
1209.11
1209.12
1209.13
1209.14
1209.15
1209.16
1209.17
1209.18

Authority of the Director.

Authority of the Presiding Officer.

Public hearings; closed hearings.

Good faith certification.

Ex parte communications.

Filing of papers.

Service of papers.

Time computations.

Change of time limits.

1209.19 Witness fees and expenses.

1209.20 Opportunity for informal
ment.

1209.21 Conduct of examination.

1209.22 Collateral attacks on adjudicatory
proceeding.

1209.23 Commencement of proceeding and
contents of notice of charges.

1209.24 Answer.

1209.25 Amended pleadings.

1209.26 Failure to appear.

1209.27 Consolidation and severance of ac-
tions.

1209.28 Motions.

1209.29 Discovery.

1209.30 Request for
from parties.

1209.31 Document discovery subpoenas to
non-parties.

1209.32 Deposition of witness unavailable for
hearing.

1209.33 Interlocutory review.

1209.34 Summary disposition.

1209.35 Partial summary disposition.

1209.36 Scheduling and pre-hearing
ferences.

1209.37 Pre-hearing submissions.

1209.38 Hearing subpoenas.

1209.39-1209.49 [Reserved]

1209.50 Conduct of hearings.

1209.51 Evidence.

1209.52 Post-hearing filings.

1209.53 Recommended decision and filing of
record.

1209.54 Exceptions to recommended deci-
sion.

1209.55 Review by Director.

1209.56 Exhaustion of administrative rem-
edies.

1209.57 Judicial review; no automatic stay.

settle-

document discovery

con-
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1209.58-1209.69 [Reserved]

Subpart D—Parties and Representational
Practice Before the Federal Housing Fi-
nance Agency; Standards of Conduct

1209.70 Scope.

1209.71 Definitions.

1209.72 Appearance and practice in adjudica-
tory proceedings.

1209.73 Conflicts of interest.

1209.74 Sanctions.

1209.75 Censure, suspension,
and reinstatement.

1209.76-1209.79 [Reserved]

disbarment,

Subpart E—Civil Money Penalty Inflation
Adjustments

1209.80 Inflation adjustments.
1209.81 Applicability.
1209.82-1209.99 [Reserved]

Subpart F—Suspension or Removal of an
Entity-Affiliated Party Charged With Felony

1209.100 Scope.

1209.101 Suspension,
tion.

1209.102 Hearing on removal or suspension.

1209.103 Recommended and final decisions.

AUTHORITY: 5 U.S.C. 554, 556, 557, and 701 et
seq.; 12 U.S.C. 1430c(d); 12 U.S.C. 4501, 4502,
4503, 4511, 4513, 4513b, 4517, 4526, 4566(c)(1) and
(c)(T), 4581-4588, 4631-4641; and 28 U.S.C. 2461
note.

SOURCE: 76 FR 53607, Aug. 26, 2011, unless
otherwise noted.

removal, or prohibi-

Subpart A—Scope and Authority

§1209.1 Scope.

(a) Authority. This part sets forth the
Rules of Practice and Procedure for
hearings on the record in administra-
tive enforcement proceedings in ac-
cordance with the Federal Housing En-
terprises Financial Safety and Sound-
ness Act of 1992, title XIII of the Hous-
ing and Community Development Act
of 1992, Public Law 102-550, sections
1301 et seq., codified at 12 U.S.C. 4501 et
seq., as amended (the ‘‘Safety and
Soundness Act’’), as stated in §1209.4 of
this part.?

1As used in this part, the ‘‘Safety and
Soundness Act’” means the Federal Housing
Enterprise Financial Safety and Soundness
Act of 1992, as amended. See §1209.3. The
Safety and Soundness Act was amended by
the Housing and Economic Recovery Act of
2008, Public Law No. 110-289, sections 1101 et
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(b) Enforcement Proceedings. Subpart
B of this part (Enforcement Pro-
ceedings Under sections 1371 through
1379D of the Safety and Soundness Act)
sets forth the statutory authority for
enforcement proceedings under sec-
tions 1371 through 1379D of the Safety

and Soundness Act (12 U.S.C. 4631
through 4641) (Enforcement Pro-
ceedings).

(c) Rules of Practice and Procedure.
Subpart C of this part (Rules of Prac-
tice and Procedure) prescribes the gen-
eral rules of practice and procedure ap-
plicable to adjudicatory proceedings
that the Director is required by statute
to conduct on the record after oppor-
tunity for a hearing under the Admin-
istrative Procedure Act, 5 U.S.C. 554,
556, and 557, under the following statu-
tory provisions:

(1) Enforcement proceedings under
sections 1371 through 1379D of the Safe-
ty and Soundness Act, as amended (12
U.S.C. 4631 through 4641);

(2) Removal, prohibition, and civil
money penalty proceedings for viola-
tions of post-employment restrictions
imposed by applicable law;

(3) Proceedings under section 102 of
the Flood Disaster Protection Act of
1973, as amended (42 U.S.C. 4012a) to as-
sess civil money penalties; and

(4) Enforcement proceedings under
sections 1341 through 1348 of the Safety
and Soundness Act, as amended (12
U.S.C. 4581 through 4588), and section
10C of the Federal Home Loan Bank
Act, as amended (12 U.S.C. 1430c), ex-
cept where the Rules of Practice and
Procedure in Subpart C are incon-
sistent with such statutory provisions,
in which case the statutory provisions
shall apply.

(d) Representation and conduct. Sub-
part D of this part (Parties and Rep-
resentational Practice before the Fed-
eral Housing Finance Agency; Stand-
ards of Conduct) sets out the rules of
representation and conduct that shall
govern any appearance by any person,
party, or representative of any person
or party, before a presiding officer, the

seq., 122 Stat. 26564 (July 30, 2008) (HERA).
Specifically, sections 1151 through 1158 of
HERA amended sections 1371 through 1379D
of the Safety and Soundness Act, (codified at
12 U.S.C. 4631 through 4641) (hereafter, ‘‘En-
forcement Proceedings’’).
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Director of FHF A, or a designated rep-
resentative of the Director or FHFA
staff, in any proceeding or matter
pending before the Director.

(e) Civil money penalty inflation adjust-
ments. Subpart E of this part (Civil
Money Penalty Inflation Adjustments)
sets out the requirements for the peri-
odic adjustment of maximum civil
money penalty amounts under the Fed-
eral Civil Penalties Inflation Adjust-
ment Act of 1990, as amended (Inflation
Adjustment Act) on a recurring four-
year cycle.2

(f) Informal proceedings. Subpart F of
this part (Suspension or Removal of an
Entity-Affiliated Party Charged with
Felony) sets out the scope and proce-
dures for the suspension or removal of
an entity-affiliated party charged with
a felony under section 1377(h) of the
Safety and Soundness Act (12 U.S.C.
4636a(h)), which provides for an infor-
mal hearing before the Director.

[76 FR 53607, Aug. 26, 2011, as amended at 78
FR 37103, June 20, 2013]

§1209.2

For purposes of this part:

(a) Any term in the singular includes
the plural and the plural includes the
singular, if such use would be appro-
priate;

(b) Any use of a masculine, feminine,
or neuter gender encompasses all three,
if such use would be appropriate; and

(c) Unless the context requires other-
wise, a party’s representative of record,
if any, on behalf of that party, may
take any action required to be taken
by the party.

Rules of construction.

§1209.3 Definitions.

For purposes of this part, unless ex-
plicitly stated to the contrary:

Adjudicatory proceeding means a pPro-
ceeding conducted pursuant to these
rules, on the record, and leading to the
formulation of a final order other than
a regulation.

2Public Law 101-410, 104 Stat. 890, as
amended by the Debt Collection Improve-
ment Act of 1996, Public Law 104-134, title
III, sec. 31001(s)(1), Apr. 26, 1996, 110 Stat.
1321-373; Public Law 105-362, title XIII, sec.
1301(a), Nov. 10, 1998, 112 Stat. 3293 (28 U.S.C.
2461 note).

§1209.3

Agency has the meaning defined in
section 1303(2) of the Safety and Sound-
ness Act (12 U.S.C. 4502(2)).

Associated with the regulated entity
means, for purposes of section 1379 of
the Safety and Soundness Act (12
U.S.C. 4637), any direct or indirect in-
volvement or participation in the con-
duct of operations or business affairs of
a regulated entity, including engaging
in activities related to the operations
or management of, providing advice or
services to, consulting or contracting
with, serving as agent for, or in any
other way affecting the operations or
business affairs of a regulated entity—
with or without regard to—any direct
or indirect payment, promise to make
payment, or receipt of any compensa-
tion or thing of value, such as money,
notes, stock, stock options, or other se-
curities, or other benefit or remunera-
tion of any kind, by or on behalf of the
regulated entity, except any payment
made pursuant to a retirement plan or
deferred compensation plan, which is
determined by the Director to be per-
missible under section 1318(e) of the
Safety and Soundness Act (12 U.S.C.
4518(e)), or by reason of the death or
disability of the party, in the form and
manner commonly paid or provided to
retirees of the regulated entity, unless
such payment, compensation, or such
benefit is promised or provided to or
for the benefit of said party for the pro-
vision of services or other benefit to
the regulated entity.

Authorizing statutes has the meaning
defined in section 1303(3) of the Safety
and Soundness Act (12 U.S.C. 4502(3)).

Bank Act means the Federal Home
Loan Bank Act, as amended (12 U.S.C.
1421 et seq.).

Board or Board of Directors means the
board of directors of any Enterprise or
Federal Home Loan Bank (Bank), as
provided for in the respective author-
izing statutes.

Decisional employee means any mem-
ber of the Director’s or the presiding
officer’s staff who has not engaged in
an investigative or prosecutorial role
in a proceeding and who may assist the
Director or the presiding officer, re-
spectively, in preparing orders, rec-
ommended decisions, decisions, and
other documents under subpart C of
this part.
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Director has the meaning defined in
section 1303(9) of the Safety and Sound-
ness Act (12 U.S.C. 4502(9)); except, as
the context requires in this part, ¢‘di-
rector’” may refer to a member of the
Board of Directors or any Board com-
mittee of an Enterprise, a Federal
Home Loan Bank, or the Office of Fi-
nance.

Enterprise has the meaning defined in
section 1303(10) of the Safety and
Soundness Act (12 U.S.C. 4502(10)).

Entity-affiliated party has the mean-
ing defined in section 1303(11) of the
Safety and Soundness Act (12 U.S.C.
4502(11)), and may include an executive
officer, any director, or management of
the Office of Finance, as applicable
under relevant provisions of the Safety
and Soundness Act or FHFA regula-
tions.

Executive officer has the meaning de-
fined in section 1303(12) of the Safety
and Soundness Act (12 U.S.C. 4502(12)),
and may include an executive officer of
the Office of Finance, as applicable
under relevant provisions of the Safety
and Soundness Act or FHFA regula-
tions.

FHFA means the Federal Housing Fi-
nance Agency as defined in section
1303(2) of the Safety and Soundness Act
(12 U.S.C. 4502(2)).

Notice of charges means the charging
document served by FHFA to com-
mence an enforcement proceeding
under this part for the issuance of a
cease and desist order; removal, sus-
pension, or prohibition order; or an
order to assess a civil money penalty,
under 12 U.S.C. 4631 through 4641 and
§1209.23. A ‘‘notice of charges,” as used
or referred to as such in this part, is
not an ‘“‘effective notice” under section
1375(a) of the Safety and Soundness Act
(12 U.S.C. 4635(a)).

Office of Finance has the meaning de-
fined in section 1303(19) of the Safety
and Soundness Act (12 U.S.C. 4502(19)).

Party means any person named as a
respondent in any notice of charges, or
FHFA, as the context requires in this
part.

Person means an individual, sole pro-
prietor, partnership, corporation, unin-
corporated association, trust, joint
venture, pool, syndicate, organization,
regulated entity, entity-affiliated
party, or other entity.

12 CFR Ch. XII (1-1-21 Edition)

Presiding officer means an administra-
tive law judge or any other person ap-
pointed by or at the request of the Di-
rector under applicable law to conduct
an adjudicatory proceeding under this
part.

Regulated entity has the meaning de-
fined in section 1303(20) of the Safety
and Soundness Act (12 U.S.C. 4502(20)).

Representative of record means an in-
dividual who is authorized to represent
a person or is representing himself and
who has filed a notice of appearance
and otherwise has complied with the
requirements under §1209.72. FHFA’s
representative of record may be re-
ferred to as FHFA counsel of record,
agency counsel or enforcement coun-
sel.

Respondent means any party that is
the subject of a notice of charges under
this part.

Safety and Soundness Act means title
XIII of the Housing and Community
Development Act of 1992, Public Law
102-550, known as the Federal Housing
Enterprises Financial Safety and
Soundness Act of 1992, as amended (12
U.S.C. 4501 et seq.)

Violation has the meaning defined in
section 1303(25) of the Safety and
Soundness Act (12 U.S.C. 4502(25)).

Subpart B—Enforcement  Pro-
ceedings Under Sections 1371
Through 1379D of the Safety
and Soundness Act

§1209.4 Scope and authority.

The rules of practice and procedure
set forth in Subpart C (Rules of Prac-
tice and Procedure) of this part shall
be applicable to any hearing on the
record conducted by FHFA in accord-
ance with sections 1371 through 1379D
of the Safety and Soundness Act (12
U.S.C. 4631 through 4641), as follows:

(a) Cease-and-desist proceedings
under sections 1371 and 1373 of the Safe-
ty and Soundness Act, (12 U.S.C. 4631,
4633);

(b) Civil money penalty assessment
proceedings under sections 1373 and
1376 of the Safety and Soundness Act,
(12 U.S.C. 4633, 4636); and

(c) Removal and prohibition pro-
ceedings under sections 1373 and 1377 of
the Safety and Soundness Act, (12
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U.S.C. 4633, 4636a), except removal pro-
ceedings under section 1377(h) of the
Safety and Soundness Act, (12 U.S.C.
4636a(h)).

§1209.5 Cease and desist proceedings.

(a) Cease and desist proceedings—(1)
Authority—(@{i) In general. As prescribed
by section 1371(a) of the Safety and
Soundness Act (12 U.S.C. 4631(a)), if in
the opinion of the Director, a regulated
entity or any entity-affiliated party is
engaging or has engaged, or the Direc-
tor has reasonable cause to believe
that the regulated entity or any enti-
ty-affiliated party is about to engage,
in an unsafe or unsound practice in
conducting the business of the regu-
lated entity or the Office of Finance, or
is violating or has violated, or the Di-
rector has reasonable cause to believe
is about to violate, a law, rule, regula-
tion, or order, or any condition im-
posed in writing by the Director in con-
nection with the granting of any appli-
cation or other request by the regu-
lated entity or the Office of Finance or
any written agreement entered into
with the Director, the Director may
issue and serve upon the regulated en-
tity or entity-affiliated party a notice
of charges (as described in §1209.23) to
institute cease and desist proceedings,
except with regard to the enforcement
of any housing goal that must be ad-
dressed under sections 1341 and 1345 of
the Safety and Soundness Act (12
U.S.C. 4581, 4585).

(ii) Hearing on the record. In accord-
ance with section 1373 of the Safety
and Soundness Act (12 U.S.C. 4633), a
hearing on the record shall be held in
the District of Columbia. Subpart C of
this part shall govern the hearing pro-
cedures.

(iii) Consent to order. Unless the party
served with a notice of charges shall
appear at the hearing personally or
through an authorized representative
of record, the party shall be deemed to
have consented to the issuance of the
cease and desist order.

(2) Unsatisfactory rating. In accord-
ance with section 1371(b) of the Safety
and Soundness Act (12 U.S.C. 4631(b)), if
a regulated entity receives, in its most
recent report of examination, a less-
than-satisfactory rating for asset qual-
ity, management, earnings, or liquid-
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ity, the Director may deem the regu-
lated entity to be engaging in an un-
safe or unsound practice within the
meaning of section 1371(a) of the Safety
and Soundness Act (12 U.S.C. 4631(a)), if
any such deficiency has not been cor-
rected.

(3) Order. As provided by section
1371(c)(2) of the Safety and Soundness
Act (12 U.S.C. 4631(c)(2)), if the Director
finds on the record made at a hearing
in accordance with section 1373 of the
Safety and Soundness Act (12 U.S.C.
4633) that any practice or violation
specified in the notice of charges has
been established (or the regulated enti-
ty or entity-affiliated party consents
pursuant to section 1373(a)(4) of the
Safety and Soundness Act (12 U.S.C.
4633(a)(4)), the Director may issue and
serve upon the regulated entity, execu-
tive officer, director, or entity-affili-
ated party, an order (as set forth in
§1209.55) requiring such party to cease
and desist from any such practice or
violation and to take affirmative ac-
tion to correct or remedy the condi-
tions resulting from any such practice
or violation.

(b) Affirmative action to correct condi-
tions resulting from wviolations or activi-
ties. The authority to issue a cease and
desist order or a temporary cease and
desist order requiring a regulated enti-
ty, executive officer, director, or enti-
ty-affiliated party to take affirmative
action to correct or remedy any condi-
tion resulting from any practice or vio-
lation with respect to which such cease
and desist order or temporary cease
and desist order is set forth in section
1371(a), (¢)(2), and (d) of the Safety and
Soundness Act (12 U.S.C. 4631(a), (c)(2),
and (d)), and includes the authority to:

(1) Require the regulated entity or
entity-affiliated party to make restitu-
tion, or to provide reimbursement, in-
demnification, or guarantee against
loss, if—

(i) Such entity or party or finance fa-
cility was unjustly enriched in connec-
tion with such practice or violation, or

(ii) The violation or practice involved
a reckless disregard for the law or any
applicable regulations, or prior order of
the Director;
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(2) Require the regulated entity to
seek restitution, or to obtain reim-
bursement, indemnification, or guar-
antee against loss; as

(3) Restrict asset or liability growth
of the regulated entity;

(4) Require the regulated entity to
obtain new capital;

(5) Require the regulated entity to
dispose of any loan or asset involved;

(6) Require the regulated entity to
rescind agreements or contracts;

(7) Require the regulated entity to
employ qualified officers or employees
(who may be subject to approval by the
Director at the direction of the Direc-
tor); and

(8) Require the regulated entity to
take such other action, as the Director
determines appropriate, including lim-
iting activities.

(c) Authority to limit activities. As pro-
vided by section 1371(e) of the Safety
and Soundness Act (12 U.S.C. 4631(e)),
the authority of the Director to issue a
cease and desist order under section
1371 of the Safety and Soundness Act
(12 U.S.C. 4631) or a temporary cease
and desist order under section 1372 of
the Safety and Soundness Act (12
U.S.C. 4632), includes the authority to
place limitations on the activities or
functions of the regulated entity or en-
tity-affiliated party or any executive
officer or director of the regulated en-
tity or entity-affiliated party.

(d) Effective date of order; judicial re-
view—(1) Effective date. The effective
date of an order is as set forth in sec-
tion 1371(f) of the Safety and Soundness
Act (12 U.S.C. 4631(f)).

(2) Judicial review. Judicial review is
governed by section 1374 of the Safety
and Soundness Act (12 U.S.C. 4634).

§1209.6 Temporary cease and desist
orders.

(a) Temporary cease and desist orders—
(1) Grounds for issuance. The grounds
for issuance of a temporary cease and
desist order are set forth in section
1372(a) of the Safety and Soundness Act
(12 U.S.C. 4632(a)). In accordance with
section 1372(a) of the Safety and Sound-
ness Act (12 U.S.C. 4632(a)), the Direc-
tor may:

(i) Issue a temporary order requiring
that regulated entity or entity-affili-
ated party to cease and desist from any

12 CFR Ch. XII (1-1-21 Edition)

violation or practice specified in the
notice of charges; and

(ii) Require that regulated entity or
entity-affiliated party to take affirma-
tive action to prevent or remedy any
insolvency, dissipation, condition, or
prejudice, pending completion of the
proceedings.

(2) Additional requirements. As Dpro-
vided by section 1372(a)(2) of the Safety
and Soundness Act 12 U.S.C.
4632(a)(2)), an order issued under sec-
tion 1372(a)(1) of the Safety and Sound-
ness Act (12 U.S.C. 4632(a)(1)) may in-
clude any requirement authorized
under section 1371(d) of the Safety and
Soundness Act (12 U.S.C. 4631(d)).

(b) Effective date of temporary order.
The effective date of a temporary order
is as provided by section 1372(b) of the
Safety and Soundness Act (12 U.S.C.
4632(b)). And, unless set aside, limited,
or suspended by a court in proceedings
pursuant to the judicial review provi-
sions of section 1372(d) of the Safety
and Soundness Act (12 U.S.C. 4632(d)),
shall remain in effect and enforceable
pending the completion of the pro-
ceedings pursuant to such notice of
charges, and shall remain effective
until the Director dismisses the
charges specified in the notice or until
superseded by a cease-and-desist order
issued pursuant to section 1371 of the
Safety and Soundness Act (12 U.S.C.
4631).

(c) Incomplete or inaccurate records—
(1) Temporary order. As provided by sec-
tion 1372(c) of the Safety and Sound-
ness Act (12 U.S.C. 4632(c)), if a notice
of charges served under section 1371(a)
or (b) of the Safety and Soundness Act
(12 U.S.C. 4631(a), (b)), specifies on the
basis of particular facts and cir-
cumstances that the books and records
of the regulated entity served are so in-
complete or inaccurate that the Direc-
tor is unable, through the normal su-
pervisory process, to determine the fi-
nancial condition of the regulated enti-
ty or the details or the purpose of any
transaction or transactions that may
have a material effect on the financial
condition of that regulated entity, the
Director may issue a temporary order
requiring:

(i) The cessation of any activity or
practice that gave rise, whether in
whole or in part, to the incomplete or
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inaccurate state of the books or
records; or

(ii) Affirmative action to restore the
books or records to a complete and ac-
curate state.

(2) Effective period. Any temporary
order issued under section 1372(c)(1) of
the Safety and Soundness Act (12
U.S.C. 4632(c)(1)) shall become effective
upon service, and remain in effect and
enforceable unless set aside, limited, or
suspended in accordance with section
1372(d) of the Safety and Soundness Act
(12 U.S.C. 4632(d)), as provided by sec-
tion 1372(c)(2) of the Safety and Sound-
ness Act (12 U.S.C. 4632(c)(2)).

(d) Judicial review. Section 1372(d) of
the Safety and Soundness Act (12
U.S.C. 4632(d)), authorizes a regulated
entity, executive officer, director, or
entity-affiliated party that has been
served with a temporary order pursu-
ant to section 1372(a) or (b) of the Safe-
ty and Soundness Act (12 U.S.C. 4632(a),
(b)) to apply to the United States Dis-
trict Court for the District of Columbia
within 10 days after service of the tem-
porary order for an injunction setting
aside, limiting, or suspending the en-
forcement, operation, or effectiveness
of the temporary order, pending the
completion of the administrative en-
forcement proceeding. The district
court has jurisdiction to issue such in-
junction.

(e) Enforcement of temporary order. As
provided by section 1372(e) of the Safe-
ty and Soundness Act (12 U.S.C.
4632(e)), in the case of any violation,
threatened violation, or failure to obey
a temporary order issued pursuant to
this section, the Director may bring an
action in the United States District
Court for the District of Columbia for
an injunction to enforce a temporary
order, and the district court is to issue
such injunction upon a finding made in
accordance with section 1372(e) of the
Safety and Soundness Act (12 U.S.C.
4632(e)).

§1209.7 Civil money penalties.

(a) Civil money penalty proceedings—(1)
In general. Section 1376 of the Safety
and Soundness Act (12 U.S.C. 4636) gov-
erns the imposition of civil money pen-
alties. Upon written notice, which shall
conform to the requirements of §1209.23
of this part, and a hearing on the
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record to be conducted in accordance
with subpart C of this part, the Direc-
tor may impose a civil money penalty
on any regulated entity or any entity-
affiliated party as provided by section
1376 of the Safety and Soundness Act
for any violation, practice, or breach
addressed under sections 1371, 1372, or
1376 of the Safety and Soundness Act
(12 U.S.C. 4631, 4632, 4636), except with
regard to the enforcement of housing
goals that are addressed separately
under sections 1341 and 1345 of the Safe-
ty and Soundness Act (12 U.S.C. 4581,
4585).

(2) Amount of penalty—(@i) First Tier.
Section 1376(b)(1) of the Safety and
Soundness Act (12 U.S.C. 4636(b)(1)) pre-
scribes the civil penalty for violations
as stated therein, in the amount of
$10,000 for each day during which a vio-
lation continues.

(ii) Second Tier. Section 1376(b)(2) of
the Safety and Soundness Act (12
U.S.C. 4636(b)(2)) provides that notwith-
standing paragraph (b)(1) thereof, a
regulated entity or entity-affiliated
party shall forfeit and pay a civil pen-
alty of not more than $50,000 for each
day during which a violation, practice,
or breach continues, if the regulated
entity or entity-affiliated party com-
mits any violation described in (b)(1)
thereof, recklessly engages in an un-
safe or unsound practice, or breaches
any fiduciary duty, and the violation,
practice, or breach is part of a pattern
of misconduct; causes or is likely to
cause more than a minimal loss to the
regulated entity; or results in pecu-
niary gain or other benefit to such
party.

(iii) Third Tier. Section 1376(b)(3) of
the Safety and Soundness Act (12
U.S.C. 4636(b)(3)) provides that, not-
withstanding paragraphs (b)(1) and
(b)(2) thereof, any regulated entity or
entity-affiliated party shall forfeit and
pay a civil penalty, in accordance with
section 1376(b)(4) of the Safety and
Soundness Act (12 U.S.C. 4636(b)(4)), for
each day during which such violation,
practice, or breach continues, if such
regulated entity or entity-affiliated
party:

(A) Knowingly—

(I) Commits any violation described
in any subparagraph of section
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1376(b)(1) of the Safety and Soundness
Act;

(2) Engages in any unsafe or unsound
practice in conducting the affairs of
the regulated entity; or

(3) Breaches any fiduciary duty; and

(B) Knowingly or recklessly causes a
substantial loss to the regulated entity
or a substantial pecuniary gain or
other benefit to such party by reason
of such violation, practice, or breach.

(b) Mazximum amounts—(1) Maximum
daily penalty. Section 1376(b)(4) of the
Safety and Soundness Act (12 U.S.C.
4636(b)(4)), prescribes the maximum
daily amount of a civil penalty that
may be assessed for any violation,
practice, or breach pursuant to section
1376(b)(3) of the Safety and Soundness
Act (12 U.S.C. 4636(b)(3)), in the case of
any entity-affiliated party (not to ex-
ceed $2,000,000.00), and in the case of
any regulated entity ($2,000,000.00).

(2) Inflation Adjustment Act. The max-
imum civil penalty amounts are sub-
ject to periodic adjustment under the
Federal Civil Penalties Inflation Ad-
justment Act of 1990, as amended (28
U.S.C. 2461 note), as provided in sub-
part E of this part.

(c) Factors in determining amount of
penalty. In accordance with section
1376(c)(2) of the Safety and Soundness
Act (12 U.S.C. 4636(c)(2)), in assessing
civil money penalties on a regulated
entity or an entity-affiliated party in
amounts as provided in section 1376(b)
of the Safety and Soundness Act (12
U.S.C. 4636(b)), the Director shall give
consideration to such factors as:

(1) The gravity of the violation, prac-
tice, or breach;

(2) Any history of prior violations or
supervisory actions, or any attempts at
concealment;

(3) The effect of the penalty on the
safety and soundness of the regulated
entity or the Office of Finance;

(4) Any loss or risk of loss to the reg-
ulated entity or to the Office of Fi-
nance;

(5) Any benefits received or derived,
whether directly or indirectly, by the
respondent(s);

(6) Any injury to the public;

(7) Any deterrent effect on future vio-
lations, practices, or breaches;

(8) The financial capacity of the re-
spondent(s), or any unusual cir-

12 CFR Ch. XII (1-1-21 Edition)

cumstance(s) of hardship upon an exec-
utive officer, director, or other indi-
vidual;

(9) The promptness, cost, and effec-
tiveness of any effort to remedy or
ameliorate the consequences of the vio-
lation, practice, or breach;

(10) The candor and cooperation, if
any, of the respondent(s); and

(11) Any other factors the Director
may determine by regulation to be ap-
propriate.

(d) Review of imposition of penalty.
Section 1376(c)(3) of the Safety and
Soundness Act (12 U.S.C. 4636(c)(3))
governs judicial review of a penalty
order under section 1374 of the Safety
and Soundness Act (12 U.S.C. 4634).

§1209.8 Removal and prohibition pro-
ceedings.

(a) Removal and prohibition pro-
ceedings—(1) Authority to issue order. As
provided by section 1377(a)(1) of the
Safety and Soundness Act (12 U.S.C.
4636a(a)(1)), the Director may serve
upon a party described in paragraph
(a)(2) of this section, or any officer, di-
rector, or management of the Office of
Finance, a notice of the intention of
the Director to suspend or remove such
party from office, or to prohibit any
further participation by such party in
any manner in the conduct of the af-
fairs of the regulated entity or the Of-
fice of Finance.

(2) Applicability. As provided by sec-
tion 1377(a)(2) of the Safety and Sound-
ness Act (12 U.S.C. 4636a(a)(2)), a party
described in this paragraph is an enti-
ty-affiliated party or any officer, direc-
tor, or management of the Office of Fi-
nance, if the Director determines that:

(i) That party, officer, or director
has, directly or indirectly—

(A) Violated—

(1) Any law or regulation;

(2) Any cease and desist order that
has become final;

(3) Any condition imposed in writing
by the Director in connection with an
application, notice, or other request by
a regulated entity; or

(4) Any written agreement between
such regulated entity and the Director;

(B) Engaged or participated in any
unsafe or unsound practice in connec-
tion with any regulated entity or busi-
ness institution; or
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(C) Committed or engaged in any act,
omission, or practice which constitutes
a breach of such party’s fiduciary duty;

(ii) By reason of such violation, prac-
tice, or breach—

(A) Such regulated entity or business
institution has suffered or likely will
suffer financial loss or other damage;
or

(B) Such party directly or indirectly
received financial gain or other ben-
efit; and

(iii) The violation, practice, or
breach described in subparagraph (i) of
this section—

(A) Involves personal dishonesty on
the part of such party; or

(B) Demonstrates willful or con-
tinuing disregard by such party for the
safety or soundness of such regulated
entity or business institution.

(3) Applicability to business entities.
Under section 1377(f) of the Safety and
Soundness Act (12 U.S.C. 4636a(f)), this
remedy applies only to a person who is
an individual, unless the Director spe-
cifically finds that it should apply to a
corporation, firm, or other business en-
tity.

(b) Suspension order—(1) Suspension or
prohibition authoriced. If the Director
serves written notice under section
1377(a) of the Safety and Soundness Act
(12 U.S.C. 4636a(a)) upon a party subject
to that section, the Director may, by
order, suspend or remove such party
from office, or prohibit such party from
further participation in any manner in
the conduct of the affairs of the regu-
lated entity or the Office of Finance, if
the Director:

(i) Determines that such action is
necessary for the protection of the reg-
ulated entity or the Office of Finance;
and

(ii) Serves such party with written
notice of the order.

(2) Effective period. The effective pe-
riod of any order under section
1377(b)(1) of the Safety and Soundness
Act (12 U.S.C. 4636a(b)(1)) is specified in
section 1377(b)(2) of the Safety and
Soundness Act (12 U.S.C. 4636a(b)(2)).
An order of suspension shall become ef-
fective upon service and, absent a
court-ordered stay, remains effective
and enforceable until the date the Di-
rector dismisses the charges or the ef-
fective date of an order issued by the
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Director under section 1377(c)(4) of the
Safety and Soundness Act (12 U.S.C.
4636a.(c)(4),(5)).

(38) Copy of order to be served on regu-
lated entity. In accordance with section
1377(b)(3) of the Safety and Soundness
Act (12 U.S.C. 4636a(b)(3)), the Director
will serve a copy of any order to sus-
pend, remove, or prohibit participation
in the conduct of the affairs on the Of-
fice of Finance or any regulated entity
with which such party is affiliated at
the time such order is issued.

(c) Notice; hearing and order—(1) Writ-
ten notice. A notice of the intention of
the Director to issue an order under
sections 1377(a) and (c) of the Safety
and Soundness Act, (12 U.S.C. 4636a(a),
(c)), shall conform with §1209.23, and
may include any such additional infor-
mation as the Director may require.

(2) Hearing. A hearing on the record
shall be held in the District of Colum-
bia in accordance with sections
1373(a)(1) and 1377(c)(2) of the Safety
and Soundness Act. See 12 TU.S.C.
4633(a)(1), 4636a(c)(2).

(3) Comnsent. As provided by section
1377(c)(3) of the Safety and Soundness
Act (12 U.S.C. 4636a(c)(3)), unless the
party that is the subject of a notice de-
livered under paragraph (a) of this sec-
tion appears in person or by a duly au-
thorized representative of record, in
the adjudicatory proceeding, such
party shall be deemed to have con-
sented to the issuance of an order
under this section.

(4) Issuance of order of suspension or
removal. As provided by section
1377(c)(4) of the Safety and Soundness
Act (12 U.S.C. 4636a(c)(4)), the Director
may issue an order under this part, as
the Director may deem appropriate, if:

(i) A party is deemed to have con-
sented to the issuance of an order
under paragraph (d); or

(ii) Upon the record made at the
hearing, the Director finds that any of
the grounds specified in the notice
have been established.

(5) Effectiveness of order. As provided
by section 1377(c)(5) of the Safety and
Soundness Act (12 U.S.C. 4636a(c)(b)),
any order issued and served upon a
party in accordance with this section
shall become effective at the expira-
tion of 30 days after the date of service

111



§1209.8

upon such party and any regulated en-
tity or entity-affiliated party. An order
issued upon consent under paragraph
(c)(3) of this section, however, shall be-
come effective at the time specified
therein. Any such order shall remain
effective and enforceable except to
such extent as it is stayed, modified,
terminated, or set aside by action of
the Director or a reviewing court.

(d) Prohibition of certain activities and
industry-wide prohibition—(1) Prohibition
of certain activities. As provided by sec-
tion 1377(d) of the Safety and Sound-
ness Act (12 U.S.C. 4636a(d)), any person
subject to an order issued under sub-
part B of this part shall not—

(i) Participate in any manner in the
conduct of the affairs of any regulated
entity or the Office of Finance;

(ii) Solicit, procure, transfer, at-
tempt to transfer, vote, or attempt to
vote any proxy, consent, or authoriza-
tion with respect to any voting rights
in any regulated entity;

(iii) Violate any voting agreement
previously approved by the Director; or

(iv) Vote for a director, or serve or
act as an entity-affiliated party of a
regulated entity or as an officer or di-
rector of the Office of Finance.

(2) Industry-wide prohibition. As pro-
vided by section 1377(e)(1) of the Safety
and Soundness Act (12 U.S.C.
4636a(e)(1)), except as provided in sec-
tion 1377(e)(2) of the Safety and Sound-
ness Act (12 U.S.C. 4636a(e)(2)), any per-
son who, pursuant to an order issued
under section 1377 of the Safety and
Soundness Act (12 U.S.C. 4636a), has
been removed or suspended from office
in a regulated entity or the Office of
Finance, or prohibited from partici-
pating in the conduct of the affairs of
a regulated entity or the Office of Fi-
nance, may not, while such order is in
effect, continue or commence to hold
any office in, or participate in any
manner in the conduct of the affairs of,
any regulated entity or the Office of
Finance.

(3) Relief from industry-wide prohibi-
tion at the discretion of the Director—(i)
Relief from order. As provided by section
1377(e)(2) of the Safety and Soundness
Act (12 U.S.C. 4636a(e)(2)), if, on or after
the date on which an order has been
issued under section 1377 of the Safety
and Soundness Act (12 U.S.C. 4636a)
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that removes or suspends from office
any party, or prohibits such party from
participating in the conduct of the af-
fairs of a regulated entity or the Office
of Finance, such party receives the
written consent of the Director, the
order shall cease to apply to such party
with respect to the regulated entity or
the Office of Finance to the extent de-
scribed in the written consent. Such
written consent shall be on such terms
and conditions as the Director therein
may specify in his discretion. Any such
consent shall be publicly disclosed.

(ii) No private right of action; no final
agency action. Nothing in this para-
graph shall be construed to require the
Director to entertain or to provide
such written consent, or to confer any
rights to such consideration or consent
upon any party, regulated entity, enti-
ty-affiliated party, or the Office of Fi-
nance. Additionally, whether the Di-
rector consents to relief from an out-
standing order under this part is com-
mitted wholly to the discretion of the
Director, and such determination shall
not be a final agency action for pur-
poses of seeking judicial review.

(4) Violation of industry-wide prohibi-
tion. As provided by section 1377(e)(3) of
the Safety and Soundness Act (12
U.S.C. 4636a(e)(3)), any violation of sec-
tion 1377(e)(1) of the Safety and Sound-
ness Act (12 U.S.C. 4636a(e)(1)) by any
person who is subject to an order
issued under section 1377(h) of the Safe-
ty and Soundness Act (12 TU.S.C.
4636a(h)) (suspension or removal of en-
tity-affiliated party charged with fel-
ony) shall be treated as a violation of
the order.

(e) Stay of suspension or prohibition of
entity-affiliated party. As provided by
section 1377(g) of the Safety and Sound-
ness Act (12 U.S.C. 4636a(g)), not later
than 10 days after the date on which
any entity-affiliated party has been
suspended from office or prohibited
from participation in the conduct of
the affairs of a regulated entity, such
party may apply to the United States
District Court for the District of Co-
lumbia, or the United States district
court for the judicial district in which
the headquarters of the regulated enti-
ty is located, for a stay of such suspen-
sion or prohibition pending the comple-
tion of the administrative enforcement
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proceeding pursuant to section 1377(c)
of the Safety and Soundness Act (12
U.S.C. 4636a(c)). The court shall have
jurisdiction to stay such suspension or
prohibition, but such jurisdiction does
not extend to the administrative en-
forcement proceeding.

§1209.9 Supervisory actions not af-
fected.

As provided by section 1311(c) of the
Safety and Soundness Act (12 U.S.C.
4511(c)), the authority of the Director
to take action under subtitle A of the
Safety and Soundness Act (12 U.S.C.
4611 et seq.) (e.g., the appointment of a
conservator or receiver for a regulated
entity; entering into a written agree-
ment or pursuing an informal agree-
ment with a regulated entity as the Di-
rector deems appropriate; and under-
taking other such actions as may be
applicable to undercapitalized, signifi-
cantly undercapitalized or critically
undercapitalized regulated entities), or
to initiate enforcement proceedings
under subtitle C of the Safety and
Soundness Act (12 U.S.C. 4631 et seq.),
shall not in any way limit the general
supervisory or regulatory authority
granted the Director under section
1311(b) of the Safety and Soundness Act
(12 U.S.C. 4511(b)). The selection and
form of regulatory or supervisory ac-
tion under the Safety and Soundness
Act is committed to the discretion of
the Director, and the selection of one
form of action or a combination of ac-
tions does not foreclose the Director
from pursuing any other supervisory
action authorized by law.

Subpart C—Rules of Practice and
Procedure

§1209.10 Authority of the Director.

The Director may, at any time dur-
ing the pendency of a proceeding, per-
form, direct the performance of, or
waive performance of any act that
could be done or ordered by the pre-
siding officer.

§1209.11 Authority of the Presiding
Officer.

(a) General rule. All proceedings gov-
erned by subpart C of this part shall be
conducted consistent with the provi-
sions of chapter 5 of title 5 of the
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United States Code. The presiding offi-
cer shall have complete charge of the
adjudicative proceeding, conduct a fair
and impartial hearing, avoid unneces-
sary delay, and assure that a complete
record of the proceeding is made.

(b) Powers. The presiding officer shall
have all powers necessary to conduct
the proceeding in accordance with
paragraph (a) of this section and 5
U.S.C. 556(c). The presiding officer is
authorized to:

(1) Control the proceedings. (i) Upon
reasonable notice to the parties, not
earlier than 30 days or later than 60
days after service of a notice of charges
under the Safety and Soundness Act,
set a date, time, and place for an evi-
dentiary hearing on the record, within
the District of Columbia, as provided in
section 1373 of the Safety and Sound-
ness Act (12 U.S.C. 4633), in a sched-
uling order that may be issued in con-
junction with the initial scheduling
conference set under §1209.36, or other-
wise as the presiding officer finds in
the best interest of justice, in accord-
ance with this part; and

(i1) Upon reasonable notice to the
parties, reset or change the date, time,
or place (within the District of Colum-
bia) of an evidentiary hearing;

(2) Continue or recess the hearing in
whole or in part for a reasonable period
of time;

(3) Hold conferences to address legal
or factual issues, or evidentiary mat-
ters materially relevant to the charges
or allowable defenses; to regulate the
timing and scope of discovery and rule
on discovery plans; or otherwise to
consider matters that may facilitate
an effective, fair, and expeditious dis-
position of the proceeding;

(4) Administer oaths and affirma-
tions;

(5) Issue and enforce subpoenas, sub-
poenas duces tecum, discovery and pro-
tective orders, as authorized by this
part, and to revoke, quash, or modify
such subpoenas issued by the presiding
officer;

(6) Take and preserve testimony
under oath;

(7) Rule on motions and other proce-
dural matters appropriate in an adju-
dicatory proceeding, except that only
the Director shall have the power to
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grant summary disposition or any mo-
tion to dismiss the proceeding or to
make a final determination of the mer-
its of the proceeding;

(8) Take all actions authorized under
this part to regulate the scope, timing,
and completion of discovery of any
non-privileged documents that are ma-
terially relevant to the charges or al-
lowable defenses;

(9) Regulate the course of the hearing
and the conduct of representatives and
parties;

(10) Examine witnesses;

(11) Receive materially relevant evi-
dence, and rule upon the admissibility
of evidence or exclude, limit, or other-
wise rule on offers of proof;

(12) Upon motion of a party, take of-
ficial notice of facts;

(13) Recuse himself upon his own mo-
tion or upon motion made by a party;

(14) Prepare and present to the Direc-
tor a recommended decision as pro-
vided in this part;

(15) Establish time, place, and man-
ner limitations on the attendance of
the public and the media for any public
hearing; and

(16) Do all other things necessary or
appropriate to discharge the duties of a
presiding officer.

§1209.12
ings.

Public hearings; closed hear-

(a) General rule. As provided in sec-
tion 1379B(b) of the Safety and Sound-
ness Act (12 U.S.C. 4639(b)), all hearings
shall be open to the public, except that
the Director, in his discretion, may de-
termine that holding an open hearing
would be contrary to the public inter-
est. The Director may make such de-
termination sua sponte at any time by
written notice to all parties, or as pro-
vided in paragraphs (b) and (c) of this
section.

(b) Motion for closed hearing. Within
20 days of service of the notice of
charges, any party may file with the
presiding officer a motion for a private
hearing and any party may file a plead-
ing in reply to the motion. The pre-
siding officer shall forward the motion
and any reply, together with a rec-
ommended decision on the motion, to
the Director, who shall make a final
determination. Such motions and re-
plies are governed by §1209.28 of this
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part. A determination under this sec-
tion is committed to the discretion of
the Director and is not a reviewable
final agency action.

(c) Filing documents under seal. FHFA
counsel of record, in his discretion,
may file or require the filing of any
document or part of a document under
seal, if such counsel makes a written
determination that disclosure of the
document would be contrary to the
public interest. The presiding officer
shall issue an order to govern confiden-
tial information, and take all appro-
priate steps to preserve the confiden-
tiality of such documents in whole or
in part, including closing any portion
of a hearing to the public or issuing a
protective order under such terms as
may be acceptable to FHFA counsel of
record.

(d) Procedures for closed hearing. An
evidentiary hearing, or any part there-
of, that is closed for the purpose of of-
fering into evidence testimony or docu-
ments filed under seal as provided in
paragraph (c) of this section shall be
conducted under procedures that may
include: prior notification to the sub-
mitter of confidential information;
provisions for sealing portions of the
record, briefs, and decisions; in camera
arguments, offers of proof, and testi-
mony; and limitations on representa-
tives of record or other participants, as
the presiding officer may designate.
Additionally, at such proceedings the
presiding officer may make an opening
statement as to the confidentiality and
limitations and deliver an oath to the
parties, representatives of record, or
other approved participants as to the
confidentiality of the proceedings.

§1209.13 Good faith certification.

(a) General requirement. Every filing
or submission of record following the
issuance of a notice of charges by the
Director shall be signed by at least one
representative of record in his indi-
vidual name and shall state that rep-
resentative’s business contact informa-
tion, which shall include his address,
electronic mail address, and telephone
number; and the names, addresses and
telephone numbers of all other rep-
resentatives of record for the person
making the filing or submission.
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(b) Effect of signature. (1) By signing a
document, a representative of record or
party appearing pro se certifies that:

(i) The representative of record or
party has read the filing or submission
of record;

(ii) To the best of his knowledge, in-
formation and belief formed after rea-
sonable inquiry, the filing or submis-
sion of record is well-grounded in fact
and is warranted by existing law or a
good faith, non-frivolous argument for
the extension, modification, or reversal
of existing law, regulation, or FHFA
order or policy; and

(iii) The filing or submission of
record is not made for any improper
purpose, such as to harass or to cause
unnecessary delay or needless increase
in the cost of litigation.

(2) If a filing or submission of record
is not signed, the presiding officer shall
strike the filing or submission of
record, unless it is signed promptly
after the omission is called to the at-
tention of the pleader or movant.

(c) Effect of making oral motion or ar-
gument. The act of making any oral
motion or oral argument by any rep-
resentative or party shall constitute a
certification that to the best of his
knowledge, information, and belief,
formed after reasonable inquiry, his
statements are well-grounded in fact
and are warranted by existing law or a
good faith, non-frivolous argument for
the extension, modification, or reversal
of existing law, regulation, or FHFA
order or policy, and are not made for
any improper purpose, such as to har-
ass or to cause unnecessary delay or to
needlessly increase litigation-related
costs.

§1209.14 Ex parte communications.

(a) Definition—(1) Ex parte commu-
nication means any material oral or
written communication relevant to an
adjudication of the merits of any pro-
ceeding under this subpart that was
neither on the record nor on reasonable
prior notice to all parties that takes
place between:

(i) An interested person outside
FHFA (including the person’s rep-
resentative of record); and

(ii) The presiding officer handling
that proceeding, the Director, a
decisional employee assigned to that
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proceeding, or any other person who is
or may be reasonably expected to be in-
volved in the decisional process.

(2) A communication that is proce-
dural in that it does not concern the
merits of an adjudicatory proceeding,
such as a request for status of the pro-
ceeding, does not constitute an exr parte
communication.

(b) Prohibition of ex parte communica-
tions. From the time a notice of
charges commencing a proceeding
under this part is issued by the Direc-
tor until the date that the Director
issues his final decision pursuant to
§1209.55 of this part, no person referred
to in paragraph (a)(1)(i) of this section
shall knowingly make or cause to be
made an er parte communication with
the Director or the presiding officer.
The Director, presiding officer, or a
decisional employee shall not know-
ingly make or cause to be made an exr
parte communication.

(c) Procedure upon occurrence of exr
parte communication. If an ex parte com-
munication is received by any person
identified in paragraph (a) of this sec-
tion, that person shall cause all such
written communications (or, if the
communication is oral, a memorandum
stating the substance of the commu-
nication) to be placed on the record of
the proceeding and served on all par-
ties. All parties to the proceeding shall
have an opportunity within 10 days of
receipt of service of the exr parte com-
munication to file responses thereto,
and to recommend sanctions that they
believe to be appropriate under the cir-
cumstances, in accordance with para-
graph (d) of this section.

(d) Sanctions. Any party or represent-
ative for a party who makes an ex parte
communication, or who encourages or
solicits another to make an er parte
communication, may be subject to any
appropriate sanction or sanctions im-
posed by the Director or the presiding
officer, including, but not limited to,
exclusion from the proceedings, an ad-
verse ruling on the issue that is the
subject of the prohibited communica-
tion, or other appropriate and commen-
surate action(s).

(e) Consultations by presiding officer.
Except to the extent required for the
disposition of er parte matters as au-
thorized by law, the presiding officer
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may not consult a person or party on
any matter relevant to the merits of
the adjudication, unless upon notice to
and opportunity for all parties to par-
ticipate.

(f) Separation of functions. An em-
ployee or agent engaged in the per-
formance of any investigative or pros-
ecuting function for FHFA in a case
may not, in that or in a factually re-
lated case, participate or advise in the
recommended decision, the Director’s
review under §1209.55 of the rec-
ommended decision, or the Director’s
final determination on the merits
based upon his review of the rec-
ommended decision, except as a wit-
ness or counsel in the adjudicatory pro-
ceedings. This section shall not pro-
hibit FHFA counsel of record from pro-
viding necessary and appropriate legal
advice to the Director on supervisory
(including information or legal advice
as to settlement issues) or regulatory
matters.

§1209.15 Filing of papers.

(a) Filing. All pleadings, motions,
memoranda, and any other submissions
or papers required to be filed in the
proceeding shall be addressed to the
presiding officer and filed with FHFA,
400 7th Street SW., Eighth Floor, Wash-
ington, DC 20219, in accordance with
paragraphs (b) and (c¢) of this section.

(b) Manner of filing. Unless otherwise
specified by the Director or the pre-
siding officer, filing shall be accom-
plished by:

(1) Overnight delivery. Overnight U.S.
Postal Service delivery or delivery by a
reliable commercial delivery service
for same day or overnight delivery to
the address stated above; or

(2) U.S. Mail. First class, registered,
or certified mail via the U.S. Postal
Service; and

(3) Electronic media. Transmission by
electronic media shall be required by
and upon any conditions specified by
the Director or the presiding officer.
FHFA shall provide a designated site
for the electronic filing of all papers in
a proceeding in accordance with any
conditions specified by the presiding
officer. All papers filed by electronic
media shall be filed concurrently in a
manner set out above and in accord-
ance with paragraph (c) of this section.
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(c) Formal requirements as to papers
filed—(1) Form. To be filed, all papers
must set forth the name, address, tele-
phone number, and electronic mail ad-
dress of the representative or party
seeking to make the filing. Addition-
ally, all such papers must be accom-
panied by a certification setting forth
when and how service has been made
on all other parties. All papers filed
must be double-spaced on 8% x 1l1-inch
paper and must be clear, legible, and
formatted as required by paragraph
(c)(b) of this section.

(2) Signature. All papers filed must be
dated and signed as provided in
§1209.13.

(3) Caption. All papers filed must in-
clude at the head thereof, or on a title
page, the FHFA caption, title and
docket number of the proceeding, the
name of the filing party, and the sub-
ject of the particular paper.

(4) Number of copies. Unless otherwise
specified by the Director or the pre-
siding officer, an original and one copy
of all pleadings, motions and memo-
randa, or other such papers shall be
filed, except that only one copy of
transcripts of testimony and exhibits
shall be filed.

(5) Content format. All papers filed
shall be formatted in such program(s)
(e.g., MS WORD®, MS Excel®, or Word-
Perfect ©) as the presiding officer or Di-
rector shall specify.

[76 FR 53607, Aug. 26, 2011, as amended at 80
FR 80233, Dec. 24, 2015]

§1209.16 Service of papers.

(a) Except as otherwise provided, a
party filing papers or serving a sub-
poena shall serve a copy upon the rep-
resentative of record for each party to
the proceeding so represented, and
upon any party who is not so rep-
resented, in accordance with the re-
quirements of this section.

(b) Except as provided in paragraphs
(c)(2) and (d) of this section, a serving
party shall use one or more of the fol-
lowing methods of service:

(1) Personal service;

(2) Overnight U.S. Postal Service de-
livery or delivery by a reliable com-
mercial delivery service for same day
or overnight delivery to the parties’ re-
spective street addresses; or
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(3) First class, registered, or certified
mail via the U.S. Postal Service; and

(4) For transmission by electronic
media, each party shall promptly pro-
vide the presiding officer and all par-
ties, in writing, an active electronic
mail address where service will be ac-
cepted on behalf of such party. Any
document transmitted via electronic
mail for service on a party shall com-
ply in all respects with the require-
ments of §1209.15(c).

(5) Service of pleadings or other pa-
pers made by facsimile may not exceed
a total page count of 30 pages. Any
paper served by facsimile transmission
shall meet the requirements of
§1209.15(c).

(6) Any party serving a pleading or
other paper by electronic media under
paragraph (4) of this section also shall
concurrently serve that pleading or
paper by one of the methods specified
in paragraphs (1) through (5) of this
section.

(c) By the Director or the presiding offi-
cer. (1) All papers required to be served
by the Director or the presiding officer
upon a party who has appeared in the
proceeding in accordance with §1209.72
shall be served by the means specified
in paragraph (b) of this section.

(2) If a notice of appearance has not
been filed in the proceeding for a party
in accordance with §1209.72, the Direc-
tor or the presiding officer shall make
service upon the party by any of the
following methods:

(i) By personal service;

(ii) If the person to be served is an in-
dividual, by delivery to a person of
suitable age and discretion at the phys-
ical location where the individual re-
sides or works;

(iii) If the person to be served is a
corporation or other association, by de-
livery to an officer, managing or gen-
eral agent, or to any other agent au-
thorized by appointment or by law to
receive service and, if the agent is one
authorized by statute to receive service
and the statute so requires, by also
mailing a copy to the party;

(iv) By registered or certified mail
addressed to the person’s last known
address; or

(v) By any other method reasonably
calculated to give actual notice.
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(d) Subpoenas. Service of a subpoena
may be made:

(1) By personal service;

(2) If the person to be served is an in-
dividual, by delivery to a person of
suitable age and discretion at the phys-
ical location where the individual re-
sides or works;

(3) If the person to be served is a cor-
poration or other association, by deliv-
ery to an officer, managing or general
agent, or to any other agent authorized
by appointment or by law to receive
service and, if the agent is one author-
ized by statute to receive service and
the statute so requires, by also mailing
a copy to the party;

(4) By registered or certified mail ad-
dressed to the person’s last known ad-
dress; or

(5) By any other method reasonably
calculated to give actual notice.

(e) Area of service. Service in any
State or the District of Columbia, or
any commonwealth, possession, terri-
tory or other place subject to the juris-
diction of the United States, or on any
person doing business in any State or
the District of Columbia, or any com-
monwealth, possession, territory or
other place subject to the jurisdiction
of the United States, or on any person
as otherwise permitted by law, is effec-
tive without regard to the place where
the hearing is held.

(f) Proof of service. Proof of service of
papers filed by a party shall be filed be-
fore action is taken thereon. The proof
of service, which shall serve as prima
facie evidence of the fact and date of
service, shall show the date and man-
ner of service and may be by written
acknowledgment of service, by declara-
tion of the person making service, or
by certificate of a representative of
record. However, failure to file proof of
service contemporaneously with the
papers shall not affect the validity of
actual service. The presiding officer
may allow the proof to be amended or
supplied, unless to do so would result
in material prejudice to a party.

§1209.17 Time computations.

(a) General rule. In computing any pe-
riod of time prescribed or allowed
under this part, the date of the act or
event that commences the designated

117



§1209.18

period of time is not included. Com-
putations shall include the last day of
the time period, unless the day falls on
a Saturday, Sunday, or Federal holi-
day. When the last day is a Saturday,
Sunday or Federal holiday, the period
of time shall run until the end of the
next day that is not a Saturday, Sun-
day, or Federal holiday. Intermediate
Saturdays, Sundays and Federal holi-
days are included in the computation
of time. However, when the time period
within which an act is to be performed
is 10 days or less, not including any ad-
ditional time allowed for in paragraph
(c) of this section, intermediate Satur-
days, Sundays and Federal holidays are
not included.

(b) When papers are deemed to be filed
or served. (1) Filing or service are
deemed to be effective:

(i) In the case of personal service or
same day reliable commercial delivery
service, upon actual service;

(ii) In the case of U.S. Postal Service
or reliable commercial overnight deliv-
ery service, or first class, registered, or
certified mail, upon deposit in or deliv-
ery to an appropriate point of collec-
tion;

(iii) In the case of transmission by
electronic media, as specified by the
authority receiving the filing, in the
case of filing; or

(iv) In the case of transmission by
electronic media or facsimile, when the
device through which the document
was sent provides a reliable indicator
that the document has been received
by the opposing party, in the case of
service.

(2) The effective filing and service
dates specified in paragraph (b)(1) of
this section may be modified by the Di-
rector or the presiding officer, or by
agreement of the parties in the case of
service.

(¢c) Calculation of time for service and
filing of responsive papers. Whenever a
time limit is measured by a prescribed
period from the service of any notice,
pleading or paper, the applicable time
limits shall be calculated as follows:

(1) If service was made by delivery to
the U.S. Postal Service for longer than
overnight delivery service by first
class, registered, or certified mail, add
three calendar days to the prescribed
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period for the responsive pleading or
other filing.

(2) If service was personal, or was
made by delivery to the U.S. Postal
Service or any reliable commercial de-
livery service for overnight delivery,
add one calendar-day to the prescribed
period for the responsive pleading or
other filing.

(3) If service was made by electronic
media transmission or facsimile, add
one calendar-day to the prescribed pe-
riod for the responsive pleading or
other filing—unless otherwise deter-
mined by the Director or the presiding
officer sua sponte, or upon motion of a
party in the case of filing or by prior
agreement among the parties in the
case of service.
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Except as otherwise by law required,
the presiding officer may extend any
time limit that is prescribed above or
in any notice or order issued in the
proceedings. After the referral of the
case to the Director pursuant to
§1209.53, the Director may grant exten-
sions of the time limits for good cause
shown. Extensions may be granted on
the motion of a party after notice and
opportunity to respond is afforded all
nonmoving parties, or on the Director’s
or the presiding officer’s own motion.

Change of time limits.

§1209.19 Witness fees and expenses.

Witnesses (other than parties) sub-
poenaed for testimony (or for a deposi-
tion in lieu of personal appearance at a
hearing) shall be paid the same fees for
attendance and mileage as are paid in
the United States district courts in
proceedings in which the United States
is a party, provided that, in the case of
a discovery subpoena addressed to a
party, no witness fees or mileage shall
be paid. Fees for witnesses shall be ten-
dered in advance by the party request-
ing the subpoena, except that fees and
mileage need not be tendered in ad-
vance where FHFA is the party re-
questing the subpoena. FHFA shall not
be required to pay any fees to or ex-
penses of any witness who was not sub-
poenaed by FHFA.
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§1209.20 Opportunity for informal set-
tlement.

Any respondent may, at any time in
the proceeding, unilaterally submit to
FHFA’s counsel of record written offers
or proposals for settlement of a pro-
ceeding without prejudice to the rights
of any of the parties. No such offer or
proposal shall be made to any FHFA
representative other than FHFA coun-
sel of record. Submission of a written
settlement offer does not provide a
basis for adjourning, deferring or oth-
erwise delaying all or any portion of a
proceeding under this part. No settle-
ment offer or proposal, or any subse-
quent negotiation or resolution, is ad-
missible as evidence in any proceeding.

§1209.21 Conduct of examination.

Nothing in this part limits or con-
strains in any manner any duty, au-
thority, or right of FHFA to conduct or
to continue any examination, inves-
tigation, inspection, or visitation of
any regulated entity or entity-affili-
ated party.

§1209.22 Collateral attacks on adju-
dicatory proceeding.

If an interlocutory appeal or collat-
eral attack is brought in any court
concerning all or any part of an adju-
dicatory proceeding, the challenged ad-
judicatory proceeding shall continue
without regard to the pendency of that
court proceeding. No default or other
failure to act as directed in the adju-
dicatory proceeding within the times
prescribed in subpart C of this part
shall be excused based on the pendency
before any court of any interlocutory
appeal or collateral attack.

§1209.23 Commencement of pro-
ceeding and contents of notice of
charges.

Proceedings under subpart C of this
part are commenced by the Director by
the issuance of a notice of charges, as
defined in §1209.3(p), that must be
served upon a respondent. A notice of
charges shall state all of the following:

(a) The legal authority for the pro-
ceeding and for FHFA’s jurisdiction
over the proceeding;

(b) A statement of the matters of fact
or law showing that FHFA is entitled
to relief;
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(c) A proposed order or prayer for an
order granting the requested relief;

(d) Information concerning the na-
ture of the proceeding and pertinent
procedural matters, including: the re-
quirement that the hearing shall be
held in the District of Columbia; the
presiding officer will set the date and
location for an evidentiary hearing in a
scheduling order to be issued not less
than 30 days or more than 60 days after
service of the notice of charges; con-
tact information for FHFA enforce-
ment counsel and the presiding officer,
if known; submission information for
filings and appearances, the time with-
in which to request a hearing, and cita-
tion to FHFA Rules of Practice and
Procedure; and

(e) Information concerning proper fil-
ing of the answer, including the time
within which to file the answer as re-
quired by law or regulation, a state-
ment that the answer shall be filed
with the presiding officer or with
FHFA as specified therein, and the ad-
dress for filing the answer (and request
for a hearing, if applicable).

§1209.24 Answer.

(a) Filing deadline. Unless otherwise
specified by the Director in the notice,
respondent shall file an answer within
20 days of service of the notice of
charges initiating the enforcement ac-
tion.

(b) Content of answer. An answer must
respond specifically to each paragraph
or allegation of fact contained in the
notice of charges and must admit,
deny, or state that the party lacks suf-
ficient information to admit or deny
each allegation of fact. A statement of
lack of information has the effect of a
denial. Denials must fairly meet the
substance of each allegation of fact de-
nied; general denials are not permitted.
When a respondent denies part of an al-
legation, that part must be denied and
the remainder specifically admitted.
Any allegation of fact in the notice
that is not denied in the answer is
deemed admitted for purposes of the
proceeding. A respondent is not re-
quired to respond to the portion of a
notice that constitutes the prayer for
relief or proposed order. The answer
must set forth affirmative defenses, if
any, asserted by the respondent.
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(c) Default. Failure of a respondent to
file an answer required by this section
within the time provided constitutes a
waiver of such respondent’s right to ap-
pear and contest the allegations in the
notice. If no timely answer is filed,
FHFA counsel of record may file a mo-
tion for entry of an order of default.
Upon a finding that no good cause has
been shown for the failure to file a
timely answer, the presiding officer
shall file with the Director a rec-
ommended decision containing the
findings and the relief sought in the
notice. Any final order issued by the
Director based upon a respondent’s
failure to answer is deemed to be an
order issued upon consent.

§1209.25 Amended pleadings.

(a) Amendments. The notice or answer
may be amended or supplemented at
any stage of the proceeding. The re-
spondent must answer an amended no-
tice within the time remaining for the
respondent’s answer to the original no-
tice, or within 10 days after service of
the amended notice, whichever period
is longer, unless the Director or pre-
siding officer orders otherwise for good
cause shown.

(b) Amendments to conform to the evi-
dence. When issues not raised in the no-
tice or answer are tried at the hearing
by express or implied consent of the
parties, or as the presiding officer may
allow for good cause shown, such issues
will be treated in all respects as if they
had been raised in the notice or an-
swer, and no formal amendments are
required. If evidence is objected to at
the hearing on the ground that it is not
within the issues raised by the notice
or answer, the presiding officer may
admit the evidence when admission is
likely to assist in adjudicating the
merits of the action. The presiding offi-
cer will do so freely when the deter-
mination of the merits of the action is
served thereby and the objecting party
fails to satisfy the presiding officer
that the admission of such evidence
would unfairly prejudice that party’s
action or defense upon the merits. The
presiding officer may grant a continu-
ance to enable the objecting party to
meet such evidence.
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§1209.26 Failure to appear.

Failure of a respondent to appear in
person at the hearing or by a duly au-
thorized representative of record con-
stitutes a waiver of respondent’s right
to a hearing and is deemed an admis-
sion of the facts as alleged and consent
to the relief sought in the notice. With-
out further proceedings or notice to
the respondent, the presiding officer
shall file with the Director a rec-
ommended decision containing the
Agency’s findings and the relief sought
in the notice.

§1209.27 Consolidation and severance
of actions.

(a) Consolidation. On the motion of
any party, or on the presiding officer’s
own motion, the presiding officer may
consolidate, for some or all purposes,
any two or more proceedings, if each
such proceeding involves or arises out
of the same transaction, occurrence or
series of transactions or occurrences,
or involves at least one common re-
spondent or a material common ques-
tion of law or fact, unless such consoli-
dation would cause unreasonable delay
or injustice. In the event of consolida-
tion under this section, appropriate ad-
justment to the pre-hearing schedule
must be made to avoid unnecessary ex-
pense, inconvenience, or delay.

(b) Severance. The presiding officer
may, upon the motion of any party,
sever the proceeding for separate reso-
lution of the matter as to any respond-
ent only if the presiding officer finds
that undue prejudice or injustice to the
moving party would result from not
severing the proceeding and such undue
prejudice or injustice would outweigh
the interests of judicial economy and
expedition in the complete and final
resolution of the proceeding.

§1209.28 Motions.

(a) In writing. (1) Except as otherwise
provided herein, an application or re-
quest for an order or ruling must be
made by written motion.

(2) All written motions must state
with particularity the relief sought and
must be accompanied by a proposed
order.

(3) No oral argument may be held on
written motions except as otherwise di-
rected by the presiding officer. Written
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memoranda, briefs, affidavits, or other
relevant material or documents may be
filed in support of or in opposition to a
motion.

(b) Oral motions. A motion may be
made orally on the record, unless the
presiding officer directs that such mo-
tion be reduced to writing, in which
case the motion will be subject to the
requirements of this section.

(c) Filing of motions. Motions must be
filed with the presiding officer and
served on all parties; except that fol-
lowing the filing of a recommended de-
cision, motions must be filed with the
Director. Motions for pre-trial relief
such as motions in limine or objections
to offers of proof or experts shall be
filed not less than 10 days prior to the
date of the evidentiary hearing, except
as provided with the consent of the pre-
siding officer for good cause shown.

(d) Responses and replies. (1) Except as
otherwise provided herein, any party
may file a written response to a non-
dispositive motion within 10 days after
service of any written motion, or with-
in such other period of time as may be
established by the presiding officer or
the Director; and the moving party
may file a written reply to a written
response to a non-dispositive motion
within five days after the service of the
response, unless some other period is
ordered by the presiding officer or the
Director. The presiding officer shall
not rule on any oral or written motion
before each party with an interest in
the motion has had an opportunity to
respond as provided in this section.

(2) The failure of a party to oppose a
written motion or an oral motion made
on the record is deemed as consent by
that party to the entry of an order sub-
stantially in the form of the order ac-
companying the motion.

(e) Dilatory motions. Frivolous, dila-
tory, or substantively repetitive mo-
tions are prohibited. The filing of such
motions may form the basis for sanc-
tions.

(f) Dispositive motions. Dispositive mo-
tions are governed by §§1209.34 and
1209.35 of this part.

§1209.29 Discovery.

(a) General rule. (1) Limits on dis-
covery. Subject to the limitations set
out in paragraphs (a)(2), (b), (d), and (e)
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of this section, a party to a proceeding
under this part may obtain document
discovery by serving upon any other
party in the proceeding a written re-
quest to produce documents. For pur-
poses of such requests, the term ‘‘doc-
uments” may be defined to include
records, drawings, graphs, charts, pho-
tographs, recordings, or data stored in
electronic form or other data compila-
tions from which information can be
obtained or translated, if necessary, by
the parties through detection devices
into reasonably usable form (e.g., elec-
tronically stored information), as well
as written material of all kinds.

(2) Discovery plan. (i) In the initial
scheduling conference held in accord-
ance with §1209.36, or otherwise at the
earliest practicable time, the presiding
officer shall require the parties to con-
fer in good faith to develop and submit
a joint discovery plan for the timely,
cost-effective management of docu-
ment discovery (including, if applica-
ble, electronically stored information).
The discovery plan should provide for
the coordination of similar discovery
requests by multiple parties, if any,
and specify how costs are to be appor-
tioned among those parties. The dis-
covery plan shall specify the form of
electronic productions, if any. Docu-
ments are to be produced in accordance
with the technical specifications de-
scribed in the discovery plan.

(ii) Discovery in the proceeding may
commence upon the approval of the
discovery plan by the presiding officer.
Thereafter, the presiding officer may
interpret or modify the discovery plan
for good cause shown or in his or her
discretion due to changed cir-
cumstances.

(iii) Nothing in paragraph (a)2) of
this section shall be interpreted or
deemed to require the production of
documents that are privileged or not
reasonably accessible because of undue
burden or cost, or to require any docu-
ment production otherwise incon-
sistent with the limitations on dis-
covery set forth in this part.

(b) Relevance and scope. (1) A party
may obtain document discovery re-
garding any matter not privileged that
is materially relevant to the charges or
allowable defenses raised in the pend-
ing proceeding.
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(2) The scope of available discovery
shall be limited in accordance with
subpart C of this part. Any request for
the production of documents that seeks
to obtain privileged information or
documents not materially relevant
under paragraph (b)(1) of this section,
or that is unreasonable, oppressive, ex-
cessive in scope, unduly burdensome,
cumulative, or repetitive of any prior
discovery requests, shall be denied or
modified.

(3) A request for document discovery
is unreasonable, oppressive, excessive
in scope, or unduly burdensome—and
shall be denied or modified—if, among
other things, the request:

(i) Fails to specify justifiable limita-
tions on the relevant subject matter,
time period covered, search param-
eters, or the geographic location(s) or
data repositories to be searched;

(ii) Fails to identify documents with
sufficient specificity;

(iii) Seeks material that is duplica-
tive, cumulative, or obtainable from
another source that is more accessible,
cost-effective, or less burdensome;

(iv) Calls for the production of docu-
ments to be delivered to the requesting
party or his or her designee and fails to
provide a written agreement by the re-
questor to pay in advance for the costs
of production in accordance with
§1209.30, or otherwise fails to take into
account costs associated with proc-
essing electronically stored informa-
tion or any cost-sharing agreements
between the parties;

(v) Fails to afford the responding
party adequate time to respond; or

(vi) Fails to take into account reten-
tion policies or security protocols with
respect to Federal information sys-
tems.

(c) Forms of discovery. Discovery shall
be limited to requests for production of
documents for inspection and copying.
No other form of discovery shall be al-
lowed. Discovery by use of interrog-
atories is not permitted. This para-
graph shall not be interpreted to re-
quire the creation of a document.

(d) Privileged matter. (1) Privileged doc-
uments are mnot discoverable. (i) Privi-
leges include the attorney-client privi-
lege, work-product privilege, any gov-
ernment’s or government agency’s de-
liberative process privilege, and any
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other privileges provided by the Con-
stitution, any applicable act of Con-
gress, or the principles of common law.

(ii) The parties may enter into a
written agreement to permit a pro-
ducing party to assert applicable privi-
leges of a document even after its pro-
duction and to request the return or
destruction of privileged matter (claw
back agreement). The parties shall file
the claw back agreement with the pre-
siding officer. To ensure the enforce-
ability of the terms of any such claw
back agreement, the presiding officer
shall enter an order. Any party may
petition the presiding officer for an
order specifying claw back procedures
for good cause shown.

(2) No effect on examination authority.
The limitations on discoverable matter
provided for in this part are not in-
tended and shall not be construed to
limit or otherwise affect the examina-
tion, regulatory or supervisory author-
ity of FHFA.

(e) Time limits. All discovery matters,
including all responses to discovery re-
quests, shall be completed at least 20
days prior to the date scheduled for the
commencement of the testimonial
phase of the hearing. No exception to
this discovery time limit shall be per-
mitted, unless the presiding officer
finds on the record that good cause ex-
ists for waiving the 20-day requirement
of this paragraph.

(f) Production. Documents must be
produced as they are kept in the usual
course of business, or labeled and orga-
nized to correspond with the categories
in the request, or otherwise produced
in a manner determined by mutual
agreement between the requesting
party and the party or non-party to
whom the request is directed in accord-
ance with this part.

§1209.30 Request for document dis-
covery from parties.

(a) General rule. Each request for the
production of documents must conform
to the requirements of this part.

(1) Limitations. Subject to applicable
limitations on discovery in this part, a
party may serve (requesting party) a
request on another party (responding
party) for the production of any non-
privileged, discoverable documents in
the possession, custody, or control of
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the responding party. A requesting
party shall serve a copy of any such
document request on all other parties.
Each request for the production of doc-
uments must, with reasonable particu-
larity, identify or describe the docu-
ments to be produced, either by indi-
vidual item or by category, with suffi-
cient specificity to enable the respond-
ing party to respond consistent with
the requirements of this part.

(2) Discovery plan. Document dis-
covery under subpart C of this part
shall be consistent with any discovery
plan approved by the presiding officer
under §1209.29.

(b) Production and costs—(1) General
rule. Subject to the applicable limita-
tions on discovery in this part and the
discovery plan, the requesting party
shall specify a reasonable time, place,
and manner for the production of docu-
ments and the performance of any re-
lated acts. The responding party shall
produce documents to the requesting
party in a manner consistent with the
discovery plan.

(2) Costs. All costs associated with
document productions—including,
without limitation, photocopying (as
specified in paragraph (b)(4) of this sec-
tion) or electronic processing (as speci-
fied in paragraph (b)(5) of this sec-
tion)—shall be born by the requesting
party, or otherwise in accordance with
any discovery plan approved by the
presiding officer that may require such
costs be apportioned between parties,
or as otherwise ordered by the pre-
siding officer. If consistent with the
discovery plan approved by the pre-
siding officer, the responding party
may require receipt of payment of any
such document production costs in ad-
vance before any such production of re-
sponsive documents.

(3) Organization. Unless otherwise
provided for in any discovery plan ap-
proved by the presiding officer under
§1209.29 of this part, or by order of the
presiding officer, documents must be
produced as they are kept in the usual
course of business or they shall be la-
beled and organized to correspond with
the categories in the document re-
quest.

4) Photocopying charges.
Photocopying charges are to be set at
the current rate per page imposed by
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FHFA under the fee schedule pursuant
to §1202.11(c) of this part for requests
for documents filed under the Freedom
of Information Act, 5 U.S.C. 552.

(b) Electronic processing. In the event
that any party seeks the production of
electronically stored information (i.e.,
information created, stored, commu-
nicated, or used in digital format re-
quiring the use of computer hardware
and software), the parties shall confer
in good faith to resolve common dis-
covery issues related to electronically
stored information, such as preserva-
tion, search methodology, collection,
and need for such information; the
suitability of alternative means to ob-
tain it; and the format of production.
Consistent with the discovery plan ap-
proved by the presiding officer under
§1209.29, costs associated with the proc-
essing of such electronic information
(i.e., imaging; scanning; conversion of
“native” files to images that are
viewable and searchable; indexing; cod-

ing; database or Web-based hosting;
searches; branding of endorsements,
such as ‘‘confidential” or document

control numbering; privilege reviews;
and copies of production discs) and de-
livery of any such document produc-
tion, shall be born by the requesting
party, apportioned among the parties,
or as otherwise ordered by the pre-
siding officer. Nothing in this part
shall be deemed to require FHFA to
produce privileged documents or any
electronic records in violation of appli-
cable Federal law or security protocols.

(c) Obligation to update responses. A
party who has responded to a discovery
request is not required to supplement
the response, unless:

(1) The responding party learns that
in some material respect the informa-
tion disclosed is incomplete or incor-
rect, and

(2) The additional or corrective infor-
mation has not otherwise been made
known to the other parties during the
discovery process or in writing.

(d) Motions to strike or limit discovery
requests. (1) Any party served with a
document discovery request may object
within 30 days of service of the request
by filing a motion to strike or limit
the request in accordance with the pro-
visions of §1209.28 of this part. No other
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party may file an objection. If an ob-
jection is made only to a portion of an
item or category in a request, the ob-
jection shall specify that portion. Any
objections not made in accordance with
this paragraph and §1209.28 are waived.

(2) The party who served the request
that is the subject of a motion to
strike or limit may file a written re-
sponse in accordance with the provi-
sions of §1209.28. A reply by the moving
party, if any, shall be governed by
§1209.28. No other party may file a re-
sponse.

(e) Privilege. At the time other docu-
ments are produced, all documents
withheld on a claim of privilege must
be reasonably identified, together with
a statement of the basis for the asser-
tion of privilege on a privilege log.
When similar documents that are pro-
tected by the government’s delibera-
tive process, investigative or examina-
tion privilege, the attorney work-prod-
uct doctrine, or the attorney-client
privilege are voluminous, such docu-
ments may be identified on the log by
category instead of by individual docu-
ment. The presiding officer has discre-
tion to permit submission of a privi-
lege log subsequent to the document
production(s), which may occur on a
rolling basis if agreed to by the parties
in the discovery plan, and to determine
whether an identification by category
is sufficient to provide notice of with-
held documents.

(f) Motions to compel production. (1) If
a party withholds any document as
privileged or fails to comply fully with
a document discovery request, the re-
questing party may, within 10 days of
the assertion of privilege or of the time
the failure to comply becomes known
to the requesting party, file a motion
in accordance with the provisions of
§1209.28 for the issuance of a subpoena
compelling the production of any such
document.

(2) The party who asserted the privi-
lege or failed to comply with the re-
quest may, within five days of service
of a motion for the issuance of a sub-
poena compelling production, file a
written response to the motion. No
other party may file a response.

(g) Ruling on motions—(1) Appropriate
protective orders. After the time for fil-
ing a response to a motion to compel
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pursuant to this section has expired,
the presiding officer shall rule prompt-
ly on any such motion. The presiding
officer may deny, grant in part, or oth-
erwise modify any request for the pro-
duction of documents, if he determines
that a discovery request, or any one or
more of its terms, seeks to obtain the
production of documents that are privi-
leged or otherwise not within the scope
of permissible discovery under
§1209.29(b), and may issue appropriate
protective orders, upon such conditions
as justice may require.

(2) No stay. The pendency of a motion
to strike or limit discovery, or to com-
pel the production of any document,
shall not stay or continue the pro-
ceeding, unless otherwise ordered by
the presiding officer. Notwithstanding
any other provision in this part, the
presiding officer may not release, or
order any party to produce, any docu-
ment withheld on the basis of privilege,
if the withholding party has stated to
the presiding officer its intention to
file with the Director a timely motion
for interlocutory review of the pre-
siding officer’s privilege determination
or order to produce the documents,
until the Director has rendered a deci-
sion on the motion for interlocutory
review.

(3) Interlocutory review by the Director.
Interlocutory review of a privilege de-
termination or document discovery
subpoena of the presiding officer shall
be in accordance with §1209.33. To the
extent necessary to rule promptly on
such matters, the Director may request
that the presiding officer provide addi-
tional information from the record. As
provided by §1209.33 of this part, a
pending interlocutory review of a privi-
lege determination or document dis-
covery subpoena shall not stay the pro-
ceedings, unless otherwise ordered by
the presiding officer or the Director.

(h) Enforcement of document discovery
subpoenas—(1) Authority. If the pre-
siding officer or Director issues a sub-
poena compelling production of docu-
ments by a party in a proceeding under
this part, in the event of noncompli-
ance with the subpoena and to the ex-
tent authorized by section 1379D(c)(1)
of the Safety and Soundness Act (12
U.S.C. 4641(c)(1)), the Director or the
subpoenaing party may apply to the
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appropriate TUnited States district
court for an order requiring compliance
with the subpoena.

(2) United States district court jurisdic-
tion. As provided by section 1379D(c)(2)
of the Safety and Soundness Act (12
U.S.C. 4641(c)(2)), the appropriate
United States district court has the ju-
risdiction and power to order and to re-
quire compliance with any discovery
subpoena issued under this part.

(3) No stay; sanctions. The judicial en-
forcement of a discovery subpoena
shall not operate as a stay of the pro-
ceedings, unless the presiding officer or
the Director orders a stay of such dura-
tion as the presiding officer or Director
may find reasonable and in the best in-
terest of the parties or as justice may
require. A party’s right to seek judicial
enforcement of a subpoena shall not in
any manner limit the sanctions that
may be imposed by the presiding offi-
cer or Director against a party who
fails to produce or induces another to
fail to produce subpoenaed documents.

§1209.31 Document discovery sub-

poenas to non-parties.

(a) General rules—(1) Application for
subpoena. As provided under this part,
any party may apply to the presiding
officer for the issuance of a document
discovery subpoena addressed to any
person who is not a party to the pro-
ceeding. The application must contain
the proposed document subpoena, and a
brief statement of facts demonstrating
that the documents are materially rel-
evant to the charges and issues pre-
sented in the proceeding and the rea-
sonableness of the scope of the docu-
ment request. The subpoenaing party
shall specify a reasonable time, place,
and manner for production in response
to the subpoena, and state its un-
equivocal intention to pay for the pro-
duction of the documents as provided
in this part.

(2) Service of subpoena. A party shall
apply for a document subpoena under
this section only within the time pe-
riod during which such party could
serve a discovery request under §1209.30
of this part. The party obtaining the
document subpoena is responsible for
serving it on the subpoenaed person
and for serving copies on all other par-
ties. Document subpoenas may be
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served in the District of Columbia, or
any State, Territory, possession, or
other place subject to the jurisdiction
of the United States, or as otherwise
provided by law.

(38) Presiding officer’s discretion. The
presiding officer shall issue promptly
any document subpoena applied for
under this section subject to the appli-
cation conditions set forth in this sec-
tion and his or her discretion. If the
presiding officer determines that the
application does not set forth a wvalid
basis for the issuance of the requested
document subpoena, or that any of its
terms are unreasonable, oppressive, ex-
cessive in scope, unduly burdensome,
or otherwise objectionable under
§1209.29(b), he may refuse to issue the
requested document subpoena or may
issue it in a modified form upon such
additional conditions as may be deter-
mined by the presiding officer.

(b) Motion to quash or modify—(1) Lim-
ited appearance. Any non-party to a
pending proceeding to whom a docu-
ment subpoena is directed may enter a
limited appearance, through a rep-
resentative or on his or her own behalf,
before the presiding officer to file with
the presiding officer a motion to quash
or modify such subpoena, accompanied
by a statement of the basis for quash-
ing or modifying the subpoena.

(2) Objections. Any motion to quash or
modify a document subpoena must be
filed on the same basis, including the
assertion of any privileges, upon which
a party could object to a discovery doc-
ument request under §1209.30 and dur-
ing the same time limits during which
such an objection could be filed.

(3) Responses and replies. The party
who obtained the subpoena may re-
spond to such motion within 10 days of
service of the motion; the response
shall be served on the non-party in ac-
cordance with this part. Absent express
leave of the presiding officer, no other
party may respond to the non-party’s
motion. The non-party may file a reply
within five days of service of a re-
sponse.

(4) No stay. A non-party’s right to
seek to quash or modify a document
subpoena shall not stay the proceeding,
or limit in any manner the sanctions
that may be imposed by the presiding

125



§1209.32

officer against a party who induces an-
other to fail to produce any such sub-
poenaed documents. No party may rely
upon the pendency of a non-party’s mo-
tion to quash or modify a document
subpoena to excuse performance of any
action required of that party under
this part.

(c) Enforcing document subpoenas to
non-parties—(1) Application for enforce-
ment of subpoena. If a non-party fails to
comply with any subpoena issued pur-
suant to this section or with any order
of the presiding officer that directs
compliance with all or any portion of a
document subpoena issued pursuant to
this section, the subpoenaing party or
any other aggrieved party to the pro-
ceeding may, to the extent authorized
by section 1379D(c) of the Safety and
Soundness Act (12 U.S.C. 4641(c)), apply
to an appropriate United States dis-
trict court for an order requiring com-
pliance with the subpoena.

(2) No stay. A party’s right to seek
district court enforcement of a non-
party document production subpoena
under this section shall not automati-
cally stay an enforcement proceeding
under of the Safety and Soundness Act.

(3) Sanctions. A party’s right to seek
district court enforcement of a non-
party document subpoena shall in no
way limit the sanctions that may be
imposed by the presiding officer on a
party who induces another to fail to
comply with any subpoena issued under
this section.

§1209.32 Deposition of witness
available for hearing.

un-

(a) General rules. (1) If a witness will
not be available for the hearing, a
party desiring to preserve that
witness’s testimony for the record may
apply to the presiding officer in accord-
ance with the procedures set forth in
paragraph (a)(2) of this section for the
issuance of a subpoena or subpoena
duces tecum requiring attendance of the
witness at a deposition for the purpose
of preserving that witness’s testimony.
The presiding officer may issue a depo-
sition subpoena under this section
upon a showing that:

(i) The witness will be unable to at-
tend or may be prevented from attend-
ing the testimonial phase of the hear-
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ing because of age, sickness, or infir-
mity, or will be otherwise unavailable;

(ii) The subpoenaing party did not
cause or contribute to the unavail-
ability of the witness for the hearing;

(iii) The witness has personal knowl-
edge and the testimony is reasonably
expected to be materially relevant to
claims, defenses, or matters deter-
mined to be at issue in the proceeding;
and

(iv) Taking the deposition will not
result in any undue burden to any
other party and will not cause undue
delay of the proceeding.

(2) The application must contain a
proposed deposition subpoena and a
brief statement of the reasons for the
issuance of the subpoena. The subpoena
must name the witness whose deposi-
tion is to be taken and specify the time
and place for taking the deposition. A
deposition subpoena may require the
witness to be deposed anywhere within
the United States, or its Territories
and possessions, in which that witness
resides or has a regular place of em-
ployment or such other convenient
place as the presiding officer shall fix.

(3) Subpoenas must be issued prompt-
ly upon request, unless the presiding
officer determines that the request
fails to set forth a valid basis under
this section for its issuance. Before
making a determination that there is
no valid basis for issuing the subpoena,
the presiding officer shall require a
written response from the party re-
questing the subpoena or require at-
tendance at a conference to determine
whether there is a valid basis upon
which to issue the requested subpoena.

(4) The party obtaining a deposition
subpoena is responsible for serving it
on the witness and for serving copies
on all parties. Unless the presiding offi-
cer orders otherwise, no deposition
under this section shall be taken on
fewer than 10 days’ notice to the wit-
ness and all parties. Deposition sub-
poenas may be served anywhere within
the United States or its Territories and
possessions, or on any person doing
business anywhere within the United
States or its Territories and posses-
sions, or as otherwise permitted by
law.

(b) Objections to deposition subpoenas.
(1) The witness and any party who has

126



Federal Housing Finance Agency

not had an opportunity to oppose a
deposition subpoena issued under this
section may file a motion with the pre-
siding officer under §1209.28 of this part
to quash or modify the subpoena prior
to the time for compliance specified in
the subpoena, but not more than 10
days after service of the subpoena.

(2) A statement of the basis for the
motion to quash or modify a subpoena
issued under this section must accom-
pany the motion. The motion must be
served on all parties.

(c) Procedure upon deposition. (1) Each
witness testifying pursuant to a deposi-
tion subpoena must be duly sworn and
each party shall have the right to ex-
amine the witness. Objections to ques-
tions or documents must be in short
form, stating the grounds for the objec-
tion. Failure to object to questions or
documents is not deemed a waiver ex-
cept where the ground for objection
might have been avoided if the objec-
tion had been presented timely. All
questions, answers, and objections
must be recorded and transcribed.
Videotaped depositions must be tran-
scribed for the record; copies and tran-
scriptions must be supplied to each
party.

(2) Any party may move before the
presiding officer for an order compel-
ling the witness to answer any ques-
tions the witness has refused to answer
or submit any evidence that, during
the deposition, the witness has refused
to submit.

(3) The deposition transcript must be
subscribed by the witness, unless the
parties and the witness, by stipulation,
have waived the signing, or the witness
is ill, cannot be found, or has refused to
sign. If the deposition is not subscribed
by the witness, the court reporter tak-
ing the deposition shall certify that
the transcript is a true and complete
transcript of the deposition.

(d) Enforcing subpoenas. If a subpoe-
naed person fails to comply with any
subpoena issued pursuant to this sec-
tion or with any order of the presiding
officer made upon motion under para-
graph (c)(2) of this section, the sub-
poenaing party or other aggrieved
party may, to the extent authorized by
section 1379D(c) of the Safety and
Soundness Act (12 U.S.C. 4641(c)), apply
to an appropriate United States dis-

§1209.33

trict court for an order requiring com-
pliance with the portions of the sub-
poena that the presiding officer has or-
dered enforced. A party’s right to seek
court enforcement of a deposition sub-
poena in no way limits the sanctions
that may be imposed by the presiding
officer on a party who fails to comply
with or induces a failure to comply
with a subpoena issued under this sec-
tion.

§1209.33 Interlocutory review.

(a) General rule. The Director may re-
view a ruling of the presiding officer
prior to the certification of the record
to the Director only in accordance with
the procedures set forth in this section.

(b) Scope of review. The Director may
exercise interlocutory review of a rul-
ing of the presiding officer if the Direc-
tor finds that:

(1) The ruling involves a controlling
question of law or policy as to which
substantial grounds exist for a dif-
ference of opinion;

(2) Immediate review of the ruling
may materially advance the ultimate
termination of the proceeding;

(3) Subsequent modification of the
ruling at the conclusion of the pro-
ceeding would be an inadequate rem-
edy; or

(4) Subsequent modification of the
ruling would cause unusual delay or ex-
pense.

(c) Procedure. Any motion for inter-
locutory review shall be filed by a
party with the presiding officer within
10 days of his or her ruling. Upon the
expiration of the time for filing all re-
sponses, the presiding officer shall
refer the matter to the Director for
final disposition. In referring the mat-
ter to the Director, the presiding offi-
cer may indicate agreement or dis-
agreement with the asserted grounds
for interlocutory review of the ruling
in question.

(d) Suspension of proceeding. Neither a
request for interlocutory review nor
any disposition of such a request by
the Director under this section sus-
pends or stays the proceeding unless
otherwise ordered by the presiding offi-
cer or the Director.
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§1209.34 Summary disposition.

(a) In general. The presiding officer
shall recommend that the Director
issue a final order granting a motion
for summary disposition if the undis-
puted pleaded facts, admissions, affida-
vits, stipulations, documentary evi-
dence, matters as to which official no-
tice may be taken, and any other evi-
dentiary materials properly submitted
in connection with a motion for sum-
mary disposition show that:

(1) There is no genuine issue as to
any material fact; and

(2) The movant is entitled to a deci-
sion in its favor as a matter of law.

(b) Filing of motions and responses. (1)
Any party who believes there is no gen-
uine issue of material fact to be deter-
mined and that such party is entitled
to a decision as a matter of law may
move at any time for summary disposi-
tion in its favor of all or any part of
the proceeding. Any party, within 30
days after service of such motion or
within such time period as allowed by
the presiding officer, may file a re-
sponse to such motion.

(2) A motion for summary disposition
must be accompanied by a statement of
material facts as to which the movant
contends there is no genuine issue.
Such motion must be supported by doc-
umentary evidence, which may take
the form of admissions in pleadings,
stipulations, depositions, investigatory
depositions, transcripts, affidavits, and
any other evidentiary materials that
the movant contends support its posi-
tion. The motion must also be accom-
panied by a brief containing the points
and authorities in support of the con-
tention of the movant. Any party op-
posing a motion for summary disposi-
tion must file a statement setting
forth those material facts as to which
the party contends a genuine dispute
exists. Such opposition must be sup-
ported by evidence of the same type as
that submitted with the motion for
summary disposition and a brief con-
taining the points and authorities in
support of the contention that sum-
mary disposition would be inappro-
priate.

(c) Hearing on motion. At the request
of any party or on his or her own mo-
tion, the presiding officer may hear
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oral argument on the motion for sum-
mary disposition.

(d) Decision on motion. Following re-
ceipt of a motion for summary disposi-
tion and all responses thereto, the pre-
siding officer shall determine whether
the movant is entitled to summary dis-
position. If the presiding officer deter-
mines that summary disposition is
warranted, the presiding officer shall
submit a recommended decision to that
effect to the Director, under §1209.53. If
the presiding officer finds that the
moving party is not entitled to sum-
mary disposition, the presiding officer
shall make a ruling denying the mo-
tion.

§1209.35 Partial summary disposition.

If the presiding officer determines
that a party is entitled to summary
disposition as to certain claims only,
he shall defer submitting a rec-
ommended decision to the Director as
to those claims. A hearing on the re-
maining issues must be ordered. Those
claims for which the presiding officer
has determined that summary disposi-
tion is warranted will be addressed in
the recommended decision filed at the
conclusion of the hearing.

§1209.36 Scheduling and pre-hearing
conferences.

(a) Scheduling conference. After serv-
ice of a notice of charges commencing
a proceeding under this part, the pre-
siding officer shall order the represent-
ative(s) of record for each party, and
any party not so represented who is ap-
pearing pro se, to meet in person or to
confer by telephone at a specified time
within 30 days of service of such notice
for the purpose of setting the time and
place of the testimonial hearing on the
record to be held within the District of
Columbia and scheduling the course
and conduct of the proceeding (the
“‘scheduling conference’’). The identi-
fication of potential witnesses, the
time for and manner of discovery, and
the exchange of any pre-hearing mate-
rials including witness lists, state-
ments of issues, stipulations, exhibits,
and any other materials also may be
determined at the scheduling con-
ference.

(b) Pre-hearing conferences. The pre-
siding officer may, in addition to the
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scheduling conference, on his or her
own motion or at the request of any
party, direct representatives for the
parties to meet with (in person or by
telephone) at a pre-hearing conference
to address any or all of the following:

(1) Simplification and clarification of
the issues;

(2) Stipulations, admissions of fact
and the contents, authenticity and ad-
missibility into evidence of documents;

(3) Matters of which official notice
may be taken;

(4) Limitation of the number of wit-
nesses;

(5) Summary disposition of any or all
issues;

(6) Resolution of discovery issues or
disputes;

(7) Amendments to pleadings; and

(8) Such other matters as may aid in
the orderly disposition of the pro-
ceeding.

(c) Transcript. The presiding officer,
in his or her discretion, may require
that a scheduling or pre-hearing con-
ference be recorded by a court reporter.
Any transcript of the conference and
any materials filed, including orders,
become part of the record of the pro-
ceeding. A party may obtain a copy of
a transcript at such party’s expense.

(d) Scheduling or pre-hearing orders.
Within a reasonable time following the
conclusion of the scheduling con-
ference or any pre-hearing conference,
the presiding officer shall serve on
each party an order setting forth any
agreements reached and any procedural
determinations made.

§1209.37 Pre-hearing submissions.

(a) General. Within the time set by
the presiding officer, but in no case
later than 10 days before the start of
the hearing, each party shall serve on
every other party the serving party’s:

(1) Pre-hearing statement;

(2) Final list of witnesses to be called
to testify at the hearing, including
name and address of each witness, and
a short summary of the expected testi-
mony of each witness;

(3) List of the exhibits to be intro-
duced at the hearing along with a copy
of each exhibit; and

(4) Stipulations of fact, if any.

(b) Effect of failure to comply. No wit-
ness may testify and no exhibit may be

§1209.38

introduced at the hearing that is not
listed in the pre-hearing submissions
pursuant to paragraph (a) of this sec-
tion, except for good cause shown.

§1209.38 Hearing subpoenas.

(a) Issuance. (1) Upon application of a
party to the presiding officer showing
relevance and reasonableness of scope
of the testimony or other evidence
sought, the presiding officer may issue
a subpoena or a subpoena duces tecum
requiring the attendance of a witness
at the hearing or the production of doc-
umentary or physical evidence at such
hearing. The application for a hearing
subpoena must also contain a proposed
subpoena specifying the attendance of
a witness or the production of evidence
from any place within the United
States or its territories and posses-
sions, or as otherwise provided by law,
at the designated place where the hear-
ing is being conducted. The party mak-
ing the application shall serve a copy
of the application and the proposed
subpoena on every other party.

(2) A party may apply for a hearing
subpoena at any time before the com-
mencement of or during a hearing.
During a hearing, a party may make an
application for a subpoena orally on
the record before the presiding officer.

(3) The presiding officer shall
promptly issue any hearing subpoena
applied for under this section; except
that, if the presiding officer determines
that the application does not set forth
a valid basis for the issuance of the
subpoena, or that any of its terms are
unreasonable, oppressive, excessive in
scope, or unduly burdensome, he may
refuse to issue the subpoena or may
issue the subpoena in a modified form
upon any conditions consistent with
subpart C of this part. Upon issuance
by the presiding officer, the party mak-
ing the application shall serve the sub-
poena on the person named in the sub-
poena and on each party.

(b) Motion to quash or modify. (1) Any
person to whom a hearing subpoena is
directed or any party may file a mo-
tion to quash or modify such subpoena,
accompanied by a statement of the
basis for quashing or modifying the
subpoena. The movant must serve the
motion on each party and on the per-
son named in the subpoena. Any party
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may respond to the motion within 10
days of service of the motion.

(2) Any motion to quash or modify a
hearing subpoena must be filed prior to
the time specified in the subpoena for
compliance, but no more than 10 days
after the date of service of the sub-
poena upon the movant.

(c) Enforcing subpoenas. If a subpoe-
naed person fails to comply with any
subpoena issued pursuant to this sec-
tion or any order of the presiding offi-
cer that directs compliance with all or
any portion of a hearing subpoena, the
subpoenaing party or any other ag-
grieved party may seek enforcement of
the subpoena pursuant to §1209.31. A
party’s right to seek court enforcement
of a hearing subpoena shall in no way
limit the sanctions that may be im-
posed by the presiding officer on a
party who induces a failure to comply
with subpoenas issued under this sec-
tion.

§§1209.39-1209.49 [Reserved]

§1209.50 Conduct of hearings.

(a) General rules. (1) Conduct. Hear-
ings shall be conducted in accordance
with chapter 5 of title 5 and other ap-
plicable law and so as to provide a fair
and expeditious presentation of the rel-
evant disputed issues. Except as lim-
ited by this subpart, each party has the
right to present its case or defense by
oral and documentary evidence and to
conduct such cross examination as may
be required for full disclosure of the
facts.

(2) Order of hearing. FHFA counsel of
record shall present its case-in-chief
first, unless otherwise ordered by the
presiding officer or unless otherwise
expressly specified by law or regula-
tion. FHFA counsel of record shall be
the first party to present an opening
statement and a closing statement and
may make a rebuttal statement after
the respondent’s closing statement. If
there are multiple respondents, re-
spondents may agree among them-
selves as to the order of presentation of
their cases, but if they do not agree,
the presiding officer shall fix the order.

(3) Examination of witnesses. Only one
representative for each party may con-
duct an examination of a witness, ex-
cept that in the case of extensive direct
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examination, the presiding officer may
permit more than one representative
for the party presenting the witness to
conduct the examination. A party may
have one representative conduct the di-
rect examination and another rep-
resentative conduct re-direct examina-
tion of a witness, or may have one rep-
resentative conduct the cross examina-
tion of a witness and another rep-
resentative conduct the re-cross exam-
ination of a witness.

(4) Stipulations. Unless the presiding
officer directs otherwise, all documents
that the parties have stipulated as ad-
missible shall be admitted into evi-
dence upon commencement of the hear-
ing.

(b) Transcript. The hearing shall be
recorded and transcribed. The tran-
script shall be made available to any
party upon payment of the cost there-
of. The presiding officer shall have au-
thority to order the record corrected,
either upon motion to correct, upon
stipulation of the parties, or following
notice to the parties upon the presiding
officer’s own motion.

§1209.51 Evidence.

(a) Admissibility. (1) Except as is oth-
erwise set forth in this section, rel-
evant, material, and reliable evidence
that is not unduly repetitive is admis-
sible to the fullest extent authorized
by the Administrative Procedure Act (b
U.S.C. 552 et seq.) and other applicable
law.

(2) Evidence that would be admissible
under the Federal Rules of Evidence is
admissible in a proceeding conducted
pursuant to subpart C of this part.

(3) Evidence that would be inadmis-
sible under the Federal Rules of Evi-
dence may not be deemed or ruled to be
inadmissible in a proceeding conducted
pursuant to subpart C of this part if
such evidence is relevant, material,
probative and reliable, and not unduly
repetitive.

(b) Official motice. (1) Official notice
may be taken of any material fact that
may be judicially noticed by a United
States district court and of any mate-
rially relevant information in the offi-
cial public records of any Federal or
State government agency.
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(2) All matters officially noticed by
the presiding officer or the Director
shall appear on the record.

(3) If official notice is requested of
any material fact, the parties, upon
timely request, shall be afforded an op-
portunity to object.

(c) Documents. (1) A duplicate copy of
a document is admissible to the same
extent as the original, unless a genuine
issue is raised as to whether the copy is
in some material respect not a true and
legible copy of the original.

(2) Subject to the requirements of
paragraph (a)(l) of this section, any
document, including a report of exam-
ination, oversight activity, inspection,
or visitation prepared by FHFA or by
another Federal or State financial in-
stitution’s regulatory agency, is admis-
sible either with or without a spon-
soring witness.

(3) Witnesses may use existing or
newly created charts, exhibits, cal-
endars, calculations, outlines, or other
graphic material to summarize, illus-
trate, or simplify the presentation of
testimony. Such materials may, sub-
ject to the presiding officer’s discre-
tion, be used with or without being ad-
mitted into evidence.

(d) Objections. (1) Objections to the
admissibility of evidence must be time-
ly made and rulings on all objections
must appear in the record.

(2) When an objection to a question
or line of questioning is sustained, the
examining representative of record
may make a specific proffer on the
record of what he or she expected to
prove by the expected testimony of the
witness. The proffer may be by rep-
resentation of the representative or by
direct interrogation of the witness.

(3) The presiding officer shall retain
rejected exhibits, adequately marked
for identification, for the record and
transmit such exhibits to the Director.

(4) Failure to object to admission of
evidence or to any ruling constitutes a
waiver of the objection.

(e) Stipulations. The parties may stip-
ulate as to any relevant matters of fact
or the authentication of any document
to be admitted into evidence. Such
stipulations must be received in evi-
dence at a hearing, are binding on the
parties with respect to the matters

§1209.52

stipulated, and shall be made part of
the record.

(f) Depositions of unavailable witnesses.
(1) If a witness is unavailable to testify
at a hearing and that witness has testi-
fied in a deposition in accordance with
§1209.32, a party may offer as evidence
all or any part of the transcript of the
deposition, including deposition exhib-
its, if any.

(2) Such deposition transcript is ad-
missible to the same extent that testi-
mony would have been admissible had
that person testified at the hearing,
provided that if a witness refused to
answer proper questions during the
deposition the presiding officer may,
on that basis, limit the admissibility of
the deposition in any manner that jus-
tice requires.

(3) Only those portions of a deposi-
tion or related exhibits received in evi-
dence at the hearing in accordance
with this section shall constitute a
part of the record.

§1209.52 Post-hearing filings.

(a) Proposed findings and conclusions
and supporting briefs. (1) Using the same
method of service for each party, the
presiding officer shall serve notice
upon each party that the certified
transcript, together with all hearing
exhibits and exhibits introduced but
not admitted into evidence at the hear-
ing, has been filed with the presiding
officer. Any party may file with the
presiding officer proposed findings of
fact, proposed conclusions of law, and a
proposed order within 30 days after the
parties have received notice that the
transcript has been filed with the pre-
siding officer, unless otherwise ordered
by the presiding officer.

(2) Proposed findings and conclusions
must be supported by citation to any
relevant authorities and by page and
line references to any relevant portions
of the record. A post-hearing brief may
be filed in support of proposed findings
and conclusions, either as part of the
same document or in a separate docu-
ment.

(3) A party is deemed to have waived
any issue not raised in proposed find-
ings or conclusions timely filed by that
party.

(b) Reply briefs. Reply briefs may be
filed within 15 days after the date on
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which the parties’ proposed findings
and conclusions and proposed order are
due. Reply briefs shall be limited
strictly to responding to new matters,
issues, or arguments raised by another
party in papers filed in the proceeding.
A party who has not filed proposed
findings of fact and conclusions of law
or a post-hearing brief may not file a
reply brief.

(c) Simultaneous filing required. The
presiding officer shall not order the fil-
ing by any party of any brief or reply
brief supporting proposed findings and
conclusions in advance of the other
party’s filing of its brief.

§1209.53 Recommended decision and
filing of record.

(a) Filing of recommended decision and
record. Within 45 days after expiration
of the time allowed for filing reply
briefs under §1209.52(b), the presiding
officer shall file with and certify to the
Director, for decision, the record of the
proceeding. The record must include
the presiding officer’s recommended
decision, recommended findings of fact
and conclusions of law, and proposed
order; all pre-hearing and hearing tran-
scripts, exhibits and rulings; and the
motions, briefs, memoranda, and other
supporting papers filed in connection
with the hearing. The presiding officer
shall serve upon each party the rec-
ommended decision, recommended
findings and conclusions, and proposed
order.

(b) Filing of index. At the same time
the presiding officer files with and cer-
tifies to the Director, for final deter-
mination, the record of the proceeding,
the presiding officer shall furnish to
the Director a certified index of the en-
tire record of the proceeding. The cer-
tified index shall include, at a min-
imum, an entry for each paper, docu-
ment or motion filed with the presiding
officer in the proceeding, the date of
the filing, and the identity of the filer.
The certified index shall also include
an exhibit index containing, at a min-
imum, an entry comnsisting of exhibit
number and title or description for:
each exhibit introduced and admitted
into evidence at the hearing; each ex-
hibit introduced but not admitted into
evidence at the hearing; each exhibit
introduced and admitted into evidence
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after the completion of the hearing;
and each exhibit introduced but not ad-
mitted into evidence after the comple-
tion of the hearing.

§1209.54 Exceptions to recommended
decision.

(a) Filing exceptions. Within 30 days
after service of the recommended deci-
sion, recommended findings and con-
clusions, and proposed order under
§1209.53, a party may file with the Di-
rector written exceptions to the pre-
siding officer’s recommended decision,
recommended findings and conclusions,
and proposed order; to the admission or
exclusion of evidence; or to the failure
of the presiding officer to make a rul-
ing proposed by a party. A supporting
brief may be filed at the time the ex-
ceptions are filed, either as part of the
same document or in a separate docu-
ment.

(b) Effect of failure to file or raise ex-
ceptions. (1) Failure of a party to file
exceptions to those matters specified
in paragraph (a) of this section within
the time prescribed is deemed a waiver
of objection thereto.

(2) No exception need be considered
by the Director if the party taking ex-
ception had an opportunity to raise the
same objection, issue, or argument be-
fore the presiding officer and failed to
do so.

(c) Contents. (1) All exceptions and
briefs in support of such exceptions
must be confined to the particular
matters in or omissions from the pre-
siding officer’s recommendations to
which that party takes exception.

(2) All exceptions and briefs in sup-
port of exceptions must set forth page
or paragraph references to the specific
parts of the presiding officer’s rec-
ommendations to which exception is
taken, the page or paragraph ref-
erences to those portions of the record
relied upon to support each exception,
and the legal authority relied upon to
support each exception. Exceptions and
briefs in support shall not exceed a
total of 30 pages, except by leave of the
Director on motion.

(3) One reply brief may be submitted
by each party opposing the exceptions
within 10 days of service of exceptions
and briefs in support of exceptions.
Reply briefs shall not exceed 15 pages,
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except by leave of the Director on mo-
tion.

§1209.55 Review by Director.

(a) Notice of submission to the Director.
When the Director determines that the
record in the proceeding is complete,
the Director shall serve notice upon
the parties that the case has been sub-
mitted to the Director for final deci-
sion.

(b) Oral argument before the Director.
Upon the initiative of the Director or
on the written request of any party
filed with the Director within the time
for filing exceptions, the Director may
order and hear oral argument on the
recommended findings, conclusions, de-
cision and order of the presiding offi-
cer. A written request by a party must
show good cause for oral argument and
state reasons why arguments cannot be
presented adequately in writing. A de-
nial of a request for oral argument may
be set forth in the Director’s final deci-
sion. Oral argument before the Direc-
tor must be transcribed.

(c) Director’s final decision and order.
(1) Decisional employees may advise
and assist the Director in the consider-
ation and disposition of the case. The
final decision of the Director will be
based upon review of the entire record
of the proceeding, except that the Di-
rector may limit the issues to be re-
viewed to those findings and conclu-
sions to which opposing arguments or
exceptions have been filed by the par-
ties.

(2) The Director shall render a final
decision and issue an appropriate order
within 90 days after notification to the
parties that the case has been sub-
mitted for final decision, unless the Di-
rector orders that the action or any as-
pect thereof be remanded to the pre-
siding officer for further proceedings.
Copies of the final decision including
findings of fact and an appropriate
order of the Director shall be served
upon each party to the proceeding and
as otherwise required by statute.

(3) The Director may modify, termi-
nate, or set aside an order in accord-
ance with section 1373(b)(2) of the Safe-
ty and Soundness Act (12 TU.S.C.
4633(b)(2)).

§1209.70

§1209.56 Exhaustion of administrative
remedies.

To exhaust administrative remedies
as to any issue on which a party dis-
agrees with the presiding officer’s rec-
ommendations, a party must file ex-
ceptions with the Director under
§1209.54 of this part. A party must ex-
haust administrative remedies as a pre-
condition to seeking judicial review of
any final decision and order issued
under this part.

§1209.57 Judicial review;
matic stay.

(a) Judicial review. Judicial review of
any final order of the Director shall be
exclusively as provided by section 1374
of the Safety and Soundness Act (12
U.S.C. 4634).

(b) No automatic stay. Commencement
of proceedings for judicial review of a
final decision and order of the Director
may not, unless specifically ordered by
the Director or a reviewing court, oper-
ate as a stay of any order issued by the
Director. The Director may, in his or
her discretion and on such terms as he
finds just, stay the effectiveness of all
or any part of an order of the Director
pending a final decision on a petition
for review of that order.

no auto-

§§1209.58-1209.69 [Reserved]

Subpart D—Parties and Represen-
tational Practice Before the
Federal Housing Finance
ggetncy; Standards of Con-
uc

§1209.70

Subpart D of this part contains rules
governing practice by parties or their
representatives before FHFA. This sub-
part addresses the imposition of sanc-
tions by the presiding officer or the Di-
rector against parties or their rep-
resentatives in an adjudicatory pro-
ceeding under this part. This subpart
also covers other disciplinary sanc-
tions—censure, suspension, or disbar-
ment—against individuals who appear
before FHFA in a representational ca-
pacity either in an adjudicatory pro-
ceeding under this part or in any other
matters connected with presentations
to FHF A relating to a client’s or other

Scope.
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principal’s rights, privileges, or liabil-
ities. This representation includes, but
is not limited to, the practice of attor-
neys and accountants. Employees of
FHFA are not subject to disciplinary
proceedings under this subpart.

§1209.71 Definitions.

Practice before FHFA for the purposes
of subpart D of this part, includes, but
is not limited to, transacting any busi-
ness with FHFA as counsel of record,
representative, or agent for any other
person, unless the Director orders oth-
erwise. Practice before FHFA also in-
cludes the preparation of any state-
ment, opinion, or other paper by a
counsel, representative or agent that is
filed with FHFA in any certification,
notification, application, report, or
other document, with the consent of
such counsel, representative, or agent.
Practice before FHFA does not include
work prepared for a regulated entity or
entity-affiliated party solely at the re-
quest of such party for use in the ordi-
nary course of its business.

§1209.72 Appearance and practice in
adjudicatory proceedings.

(a) Appearance before FHFA or a pre-
siding officer—(1) By attorneys. A party
may be represented by an attorney who
is a member in good standing of the bar
of the highest court of any State, com-
monwealth, possession or territory of
the United States, or the District of
Columbia, and who is not currently
suspended or disbarred from practice
before FHFA.

(2) By mnon-attorneys. An individual
may appear on his or her own behalf,
pro se. A member of a partnership may
represent the partnership and a duly
authorized officer, director, employee,
or other agent of any corporation or
other entity not specifically listed
herein may represent such corporation
or other entity; provided that such offi-
cer, director, employee, or other agent
is not currently suspended or disbarred
from practice before FHFA. A duly au-
thorized officer or employee of any
Government unit, agency, or authority
may represent that unit, agency, or au-
thority.

(b) Notice of appearance. Any person
appearing in a representative capacity
on behalf of a party, including FHFA,
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shall execute and file a notice of ap-
pearance with the presiding officer at
or before the time such person submits
papers or otherwise appears on behalf
of a party in the adjudicatory pro-
ceeding. Such notice of appearance
shall include a written declaration that
the individual is currently qualified as
provided in paragraph (a)(1) or (a)(2) of
this section and is authorized to rep-
resent the particular party. By filing a
notice of appearance on behalf of a
party in an adjudicatory proceeding,
the representative thereby agrees and
represents that he is authorized to ac-
cept service on behalf of the rep-
resented party and that, in the event of
withdrawal from representation, he or
she will, if required by the presiding of-
ficer, continue to accept service until a
new representative has filed a notice of
appearance or until the represented
party indicates that he or she will pro-
ceed on a pro se basis. Unless the rep-
resentative filing the notice is an at-
torney, the notice of appearance shall
also be executed by the person rep-
resented or, if the person is not an indi-
vidual, by the chief executive officer,
or duly authorized officer of that per-
son.

§1209.73 Conflicts of interest.

(a) Conflict of interest in representa-
tion. No representative shall represent
another person in an adjudicatory pro-
ceeding if it reasonably appears that
such representation may be limited
materially by that representative’s re-
sponsibilities to a third person or by
that representative’s own interests.
The presiding officer may take correc-
tive measures at any stage of a pro-
ceeding to cure a conflict of interest in
representation, including the issuance
of an order limiting the scope of rep-
resentation or disqualifying an indi-
vidual from appearing in a representa-
tive capacity for the duration of the
proceeding.

(b) Certification and waiver. If any per-
son appearing as counsel or other rep-
resentative represents two or more par-
ties to an adjudicatory proceeding, or
also represents a non-party on a mat-
ter relevant to an issue in the pro-
ceeding, that representative must cer-
tify in writing at the time of filing the
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notice of appearance required by
§1209.72 of this part as follows:

(1) That the representative has per-
sonally and fully discussed the possi-
bility of conflicts of interest with each
affected party and non-party; and

(2) That each affected party and non-
party waives any right it might other-
wise have had to assert any known con-
flicts of interest or to assert any non-
material conflicts of interest during
the course of the proceeding.

§1209.74 Sanctions.

(a) General rule. Appropriate sanc-
tions may be imposed during the
course of any proceeding when any
party or representative of record has
acted or failed to act in a manner re-
quired by applicable statute, regula-
tion, or order, and that act or failure
to act:

(1) Constitutes contemptuous con-
duct, which includes dilatory, obstruc-
tionist, egregious, contumacious, un-
ethical, or other improper conduct at
any phase of any proceeding, hearing,
or appearance before a presiding officer
or the Director;

(2) Has caused some other party ma-
terial and substantive injury, includ-
ing, but not limited to, incurring ex-
penses including attorney’s fees or ex-
periencing prejudicial delay;

(3) Is a clear and unexcused violation
of an applicable statute, regulation, or
order; or

(4) Has delayed the proceeding un-
duly.

(b) Sanctions. Sanctions that may be
imposed include, but are not limited
to, any one or more of the following:

(1) Issuing an order against a party;

(2) Rejecting or striking any testi-
mony or documentary evidence offered,
or other papers filed, by the party;

(3) Precluding the party from con-
testing specific issues or findings;

(4) Precluding the party from offering
certain evidence or from challenging or
contesting certain evidence offered by
another party;

(5) Precluding the party from making
a late filing or conditioning a late fil-
ing on any terms that may be just; or

(6) Assessing reasonable expenses, in-
cluding attorney’s fees, incurred by
any other party as a result of the im-
proper action or failure to act.

§1209.75

(c) Procedure for imposition of sanc-
tions. (1) The presiding officer, on the
motion of any party, or on his or her
own motion, and after such notice and
responses as may be directed by the
presiding officer, may impose any sanc-
tion authorized by this section. The
presiding officer shall submit to the
Director for final ruling any sanction
that would result in a final order that
terminates the case on the merits or is
otherwise dispositive of the case.

(2) Except as provided in paragraph
(d) of this section, no sanction author-
ized by this section, other than refus-
ing to accept late papers, shall be im-
posed without prior notice to all par-
ties and an opportunity for any rep-
resentative or party against whom
sanctions may be imposed to be heard.
The presiding officer shall determine
and direct the appropriate notice and
form for such opportunity to be heard.
The opportunity to be heard may be
limited to an opportunity to respond
verbally immediately after the act or
inaction in question is noted by the
presiding officer.

(3) For purposes of interlocutory re-
view, motions for the imposition of
sanctions by any party and the imposi-
tion of sanctions shall be treated the
same as motions for any other ruling
by the presiding officer.

(4) Nothing in this section shall be
read to preclude the presiding officer
or the Director from taking any other
action or imposing any other restric-
tion or sanction authorized by any ap-
plicable statute or regulation.

(d) Sanctions for contemptuous conduct.
If, during the course of any proceeding,
a presiding officer finds any represent-
ative or any individual representing
themself to have engaged in contemp-
tuous conduct, the presiding officer
may summarily suspend that indi-
vidual from participating in that or
any related proceeding or impose any
other appropriate sanction.

§1209.75 Censure, suspension, disbar-
ment, and reinstatement.

(a) Discretionary censure, Suspension,
and disbarment. (1) The Director may
censure any individual who practices
or attempts to practice before FHFA or
suspend or revoke the privilege to ap-
pear or practice before FHFA of such
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individual if, after notice of and oppor-
tunity for hearing in the matter, that
individual is found by the Director—

(1) Not to possess the requisite quali-
fications or competence to represent
others;

(ii) To be seriously lacking in char-
acter or integrity or to have engaged in
material unethical or improper profes-
sional conduct;

(iii) To have caused unfair and mate-
rial injury or prejudice to another
party, such as prejudicial delay or un-
necessary expenses including attor-
ney’s fees;

(iv) To have engaged in, or aided and
abetted, a material and knowing viola-
tion of the Safety and Soundness Act,
the Federal Home Loan Mortgage Cor-
poration Act, the Federal National
Mortgage Association Charter Act, or
the rules or regulations issued under
those statutes, or any other applicable
law or regulation;

(v) To have engaged in contemptuous
conduct before FHFA;

(vi) With intent to defraud in any
manner, to have willfully and know-
ingly deceived, misled, or threatened
any client or prospective client; or

(vii) Within the last 10 years, to have
been convicted of an offense involving
moral turpitude, dishonesty, or breach
of trust, if the conviction has not been
reversed on appeal. A conviction within
the meaning of this paragraph shall be
deemed to have occurred when the con-
victing court enters its judgment or
order, regardless of whether an appeal
is pending or could be taken and in-
cludes a judgment or an order on a plea
of molo contendere or on consent, re-
gardless of whether a violation is ad-
mitted in the consent.

(2) Suspension or revocation on the
grounds set forth in paragraphs
(a)(1)(ii) through (vii) of this section
shall only be ordered upon a further
finding that the individual’s conduct or
character was sufficiently egregious as
to justify suspension or revocation.
Suspension or disbarment under this
paragraph shall continue until the ap-
plicant has been reinstated by the Di-
rector for good cause shown or until, in
the case of a suspension, the suspen-
sion period has expired.

(3) If the final order against the re-
spondent is for censure, the individual
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may be permitted to practice before
FHFA, but such individual’s future rep-
resentations may be subject to condi-
tions designed to promote high stand-
ards of conduct. If a written letter of
censure is issued, a copy will be main-
tained in FHFA’s files.

(b) Mandatory suspension and disbar-
ment. (1) Any counsel who has been and
remains suspended or disbarred by a
court of the United States or of any
State, commonwealth, possession or
territory of the United States, or the
District of Columbia; any accountant
or other licensed expert whose license
to practice has been revoked in any
State, commonwealth, possession or
territory of the United States, or the
District of Columbia; any person who
has been and remains suspended or
barred from practice by or before the
Department of Housing and Urban De-
velopment, the Office of the Comp-
troller of the Currency, the Board of
Governors of the Federal Reserve Sys-
tem, the Office of Thrift Supervision,
the Federal Deposit Insurance Corpora-
tion, the National Credit Union Admin-
istration, the Federal Housing Finance
Board, the Farm Credit Administra-
tion, the Securities and Exchange Com-
mission, or the Commodity Futures
Trading Commission is also suspended
automatically from appearing or prac-
ticing before FHFA. A disbarment or
suspension within the meaning of this
paragraph shall be deemed to have oc-
curred when the disbarring or sus-
pending agency or tribunal enters its
judgment or order, regardless of wheth-
er an appeal is pending or could be
taken and regardless of whether a vio-
lation is admitted in the consent.

(2) A suspension or disbarment from
practice before FHFA under paragraph
(b)(1) of this section shall continue
until the person suspended or disbarred
is reinstated under paragraph (d)(2) of
this section.

(c) Notices to be filed. (1) Any indi-
vidual appearing or practicing before
FHFA who is the subject of an order,
judgment, decree, or finding of the
types set forth in paragraph (b)(1) of
this section shall file promptly with
the Director a copy thereof, together
with any related opinion or statement
of the agency or tribunal involved.
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(2) Any individual appearing or prac-
ticing before FHFA who is or within
the last 10 years has been convicted of
a felony or of a misdemeanor that re-
sulted in a sentence of prison term or
in a fine or restitution order totaling
more than $5,000 promptly shall file a
notice with the Director. The notice
shall include a copy of the order impos-
ing the sentence or fine, together with
any related opinion or statement of the
court involved.

(d) Reinstatement. (1) Unless otherwise
ordered by the Director, an application
for reinstatement for good cause may
be made in writing by a person sus-
pended or disbarred under paragraph
(a)(1) of this section at any time more
than three years after the effective
date of the suspension or disbarment
and, thereafter, at any time more than
one year after the person’s most recent
application for reinstatement. An ap-
plicant for reinstatement hereunder
may, in the Director’s sole discretion,
be afforded a hearing.

(2) An application for reinstatement
for good cause by any person suspended
or disbarred under paragraph (b)(1) of
this section may be filed at any time,
but not less than one year after the ap-
plicant’s most recent application. An
applicant for reinstatement for good
cause hereunder may, in the Director’s
sole discretion, be afforded a hearing.

If, however, all the grounds for sus-
pension or disbarment under paragraph
(b)(1) of this section have been removed
by a reversal of the order of suspension
or disbarment or by termination of the
underlying suspension or disbarment,
any person suspended or disbarred
under paragraph (b)(1) of this section
may apply immediately for reinstate-
ment and shall be reinstated by FHFA
upon written application notifying
FHFA that the grounds have been re-
moved.

(e) Conferences. (1) General rule. The
FHFA counsel of record may confer
with a proposed respondent concerning
allegations of misconduct or other
grounds for censure, disbarment, or
suspension, regardless of whether a
proceeding for censure, disbarment or
suspension has been commenced. If a
conference results in a stipulation in
connection with a proceeding in which
the individual is the respondent, the

§1209.80

stipulation may be entered in the
record at the request of either party to
the proceeding.

(2) Resignation or voluntary suspen-
sion. In order to avoid the institution
of or a decision in a disbarment or sus-
pension proceeding, a person who prac-
tices before FHFA may consent to cen-
sure, suspension, or disbarment from
practice. At the discretion of the Direc-
tor, the individual may be censured,
suspended, or disbarred in accordance
with the consent offered.

(f) Hearings under this section. Hear-
ings conducted under this section shall
be conducted in substantially the same
manner as other hearings under this
part, except that in proceedings to ter-
minate an existing FHFA suspension or
disbarment order, the person seeking
the termination of the order shall bear
the burden of going forward with an ap-
plication and with proof and that the
Director may, in the Director’s sole
discretion, direct that any proceeding
to terminate an existing suspension or
disbarment by FHFA be limited to
written submissions. All hearings held
under this section shall be closed to
the public unless the Director, on the
Director’s own motion or upon the re-
quest of a party, otherwise directs.

§§1209.76-1209.79 [Reserved]

Subpart E—Civil Money Penalty
Inflation Adjustments

§1209.80 Inflation adjustments.

The maximum amount of each civil
money penalty within FHFA’s jurisdic-
tion, as set by the Safety and Sound-
ness Act and thereafter adjusted in ac-
cordance with the Inflation Adjust-
ment Act, is as follows:

New adjusted
P P maximum
U.S. code citation Description penalty
amount
12 U.S.C. 4636(b)(1) | First Tier $11,883
12 U.S.C. 4636(b)(2) | Second Tier 59,413
12 U.S.C. 4636(b)(4) | Third Tier (Regu- 2,376,518
lated Entity or En-
tity-Affiliated party).

[85 FR 4905, Jan. 28, 2020]
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§1209.81 Applicability.

The inflation adjustments set out in
§1209.80 shall apply to civil money pen-
alties assessed in accordance with the
provisions of the Safety and Soundness
Act, 12 U.S.C. 4636, and subparts B and
C of this part, for violations occurring
after January 15, 2020.

[85 FR 4905, Jan. 28, 2020]
§§ 1209.82-1209.99 [Reserved]

Subpart F—Suspension or Removal
of an Entity-Affiliated Party
Charged With Felony

§1209.100 Scope.

Subpart F of this part applies to in-
formal hearings afforded to any entity-
affiliated party who has been sus-
pended, removed, or prohibited from
further participation in the business
affairs of a regulated entity by a notice
or order issued by the Director under
section 1377(h) of the Safety and
Soundness Act (12 U.S.C. 4636a(h)).

§1209.101 Suspension, removal, or pro-
hibition.

(a) Notice of suspension or prohibition.
(1) As provided by section 1377(h)(1) of
the Safety and Soundness Act (12
U.S.C. 4636a(h)(1)), if an entity-affili-
ated party is charged in any informa-
tion, indictment, or complaint, with
the commission of or participation in a
crime that involves dishonesty or
breach of trust that is punishable by
imprisonment for more than one year
under State or Federal law, the Direc-
tor may, if continued service or par-
ticipation by such party may pose a
threat to the regulated entity or im-
pair public confidence in the regulated
entity, by written notice served upon
such party, suspend such party from of-
fice or prohibit such party from further
participation in any manner in the
conduct of the affairs of any regulated
entity.

(2) In accordance with section
1377(h)(1) of the Safety and Soundness
Act (12 U.S.C. 4636a(h)(1)), the notice of
suspension or prohibition is effective
upon service. A copy of such notice will
be served on the relevant regulated en-
tity. The notice will state the basis for
the suspension and the right of the
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party to request an informal hearing as
provided in §1209.102. The suspension or
prohibition is to remain in effect until
the information, indictment, or com-
plaint is finally disposed of, or until
terminated by the Director, or other-
wise as provided in paragraph (c) of
this section.

(b) Order of removal or prohibition. As
provided by section 1377(h)(2) of the
Safety and Soundness Act (12 U.S.C.
4636a(h)(2)), at such time as a judgment
of conviction is entered (or pretrial di-
version or other plea bargain is agreed
to) in connection with a crime as re-
ferred to above in paragraph (a) (the
“‘conviction”’), and the conviction is no
longer subject to appellate review, the
Director may, if continued service or
participation by such party may pose a
threat to the regulated entity or im-
pair public confidence in the regulated
entity, issue an order removing such
party from office or prohibiting such
party from further participation in any
manner in the conduct of the affairs of
the regulated entity without the prior
written consent of the Director. A copy
of such order will be served on the rel-
evant regulated entity, at which time
the entity-affiliated party shall imme-
diately cease to be a director or officer
of the regulated entity. The notice will
state the basis for the removal or pro-
hibition and the right of the party to
request a hearing as provided in
§1209.102.

(c) Effective period. Unless terminated
by the Director, a notice of suspension
or order of removal issued under sec-
tion 1377(h)(1) or (2) of the Safety and
Soundness Act (12 U.S.C. 4636a(h)(1),
(2)) shall remain effective and out-
standing until the completion of any
informal hearing or appeal provided
under section 1377(h)(4) of the Safety
and Soundness Act 12 U.S.C.
4636a(h)(4)). The pendency of an infor-
mal hearing, if any, does not stay any
notice of suspension or prohibition or
order of removal or prohibition under
subpart F of this part.

(d) Effect of acquittal. As provided by
section 1377(h)(2)(B)(ii) of the Safety
and Soundness Act 12 U.S.C.
4636a(h)(2)(B)(ii)), a finding of not
guilty or other disposition of the
charge does not preclude the Director
from instituting removal, suspension,
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or prohibition proceedings under sec-
tion 1377(a) or (b) of the Safety and
Soundness Act (12 U.S.C. 4636a(a), (b)).

(e) Preservation of authority. Action
by the Director under section 1377(h) of
the Safety and Soundness Act (12
U.S.C. 4636a(h)), shall not be deemed as
a predicate or a bar to any other regu-
latory, supervisory, or enforcement ac-
tion under the Safety and Soundness
Act.

§1209.102 Hearing on removal or sus-
pension.

(a) Hearing requests—(1) Deadline. An
entity-affiliated party served with a
notice of suspension or prohibition or
an order of removal or prohibition,
within 30 days of service of such notice
or order, may submit to the Director a
written request to appear before the
Director to show that his or her contin-
ued service or participation in the af-
fairs of the regulated entity will not
pose a threat to the interests of, or
threaten to impair public confidence
in, the Enterprises or the Banks. The
request must be addressed to the Direc-
tor and sent to the Federal Housing Fi-
nance Agency at 400 Seventh Street,
SW., Eighth Floor, Washington, DC
20219, by:

(i) Overnight U.S. Postal Service de-
livery or delivery by a reliable com-
mercial delivery service for same day
or overnight delivery to the address
stated above; or

(ii) First class, registered, or cer-
tified mail via the U.S. Postal Service.

(2) Waiver of appearance. An entity-af-
filiated party may elect in writing to
waive his or her right to appear to
make a statement in person or through
counsel and have the matter deter-
mined solely on the basis of his or her
written submission.

(b) Form and timing of hearing. (1) In-
formal hearing. Hearings under subpart
F of this part are not subject to the
formal adjudication provisions of the
Administrative Procedure Act (b U.S.C.
5564 through 557), and are not conducted
under subpart C of this part.

(2) Setting of the hearing. Upon receipt
of a timely request for a hearing, the
Director will give written notice and
set a date within 30 days for the entity-
affiliated party to appear, personally,
or through counsel, before the Director

§1209.102

or his or her designee(s) to submit
written materials (or, at the discretion
of the Director, oral testimony and
oral argument) to make the necessary
showing under paragraph (a) of this
section. The entity-affiliated party
may submit a written request for addi-
tional time for the hearing to com-
mence, without undue delay, and the
Director may extend the hearing date
for a specified time.

(3) Oral testimony. The Director or his
or her designee, in his or her discre-
tion, may deny, permit, or limit oral
testimony in the hearing.

(c) Conduct of the hearing—(1) Hearing
officer. A hearing under this section
may be presided over by the Director
or one or more designated FHFA em-
ployees, except that an officer des-
ignated by the Director (hearing offi-
cer) to conduct the hearing may not
have been involved in an underlying
criminal proceeding, a factually re-
lated proceeding, or an enforcement
proceeding in a prosecutorial or inves-
tigative role. This provision does not
preclude the Director otherwise from
seeking information on the matters at
issue from appropriate FHFA staff on
an as needed basis consistent with
§1209.101(d)(2).

(2) Submissions. All submissions of the
requestor and FHFA’s counsel of record
must be received by the Director or his
or her designee no later than 10 days
prior to the date set for the hearing.
FHFA may respond in writing to the
requestor’s submission and serve the
requestor (and any other interested
party such as the regulated entity) not
later than the date fixed by the hearing
officer for submissions or other time
period as the hearing officer may re-
quire.

(38) Procedures. (i) Fact finding author-
ity of the hearing officer. The hearing of-
ficer shall determine all procedural
matters under subpart F of this part,
permit or limit the appearance of wit-
nesses in accordance with paragraph
(b)(3) of this section, and impose time
limits as he or she deems reasonable.
All oral statements, witness testi-
mony, if permitted, and documents
submitted that are found by the hear-
ing officer to be materially relevant to
the proceeding and not unduly repeti-
tious may be considered. The hearing
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officer may question any person ap-
pearing in the proceeding, and may
make any ruling reasonably necessary
to ensure the full and fair presentation
of evidence and to facilitate the effi-
cient and effective operation of the
proceeding.

(i1) Statements to an officer. Any oral
or written statement made to the Di-
rector, a hearing officer, or any FHFA
employee under subpart F of this part
is deemed to be a statement made to a
Federal officer or agency within the
meaning of 18 U.S.C. 1006.

(iii) Oral testimony. If either the re-
questor or FHFA counsel of record de-
sires to present oral testimony to sup-
plement the party’s written submission
he or she must make a request in writ-
ing to the hearing officer not later
than 10 days prior to the hearing, as
provided in paragraph (c)(2) of this sec-
tion, or within a shorter time period as
permitted by the hearing officer for
good cause shown. The request should
include the name of the individual(s), a
statement generally descriptive of the
expected testimony, and the reasons
why such oral testimony is warranted.
The hearing officer generally will not
admit witnesses, absent a strong show-
ing of specific and compelling need.
Witnesses, if admitted, shall be sworn.

(iv) Written materials. Each party
must file a copy of any affidavit,
memorandum, or other written mate-
rial to be presented at the hearing with
the hearing officer and serve copies on
any other interested party (such as the
affected regulated entity) not later
than 10 days prior to commencement of
the informal hearing, as provided in
paragraph (c)(2), or within a shorter
time period as permitted by the hear-
ing officer for good cause shown.

(v) Relief. The purpose of the hearing
is to determine whether the suspension
or prohibition from participation in
any manner in the conduct of the af-
fairs of the regulated entity will be
continued, terminated, or otherwise
modified, or whether the order remov-
ing such party from office or prohib-
iting the party from further participa-
tion in any manner in the conduct of
the affairs of the regulated entity will
be rescinded or otherwise modified.

(vi) Ultimate question. In deciding on
any request for relief from a notice of
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suspension or prohibition, the hearing
officer shall not consider the ultimate
question of guilt or innocence with re-
spect to the outstanding criminal
charge(s). In deciding on a request for
relief from a removal order, the hear-
ing officer shall not consider chal-
lenges to or efforts to impeach the va-
lidity of the conviction. In either case,
the hearing officer may consider facts
that show the nature of the events on
which the conviction or charges were
based.

(4) Record. If warranted under the cir-
cumstances of the matter, the hearing
officer may require that a transcript of
the proceedings be prepared at the ex-
pense of the requesting party. The
hearing officer may order the record be
kept open for a reasonable time fol-
lowing the hearing, not to exceed five
business days, to permit the filing of
additional pertinent submissions for
the record. Thereafter, no further sub-
missions are to be admitted to the
record, absent good cause shown.

[76 FR 53607, Aug. 26, 2011,, as amended at 80
FR 80233, Dec. 24, 2015]

§1209.103 Recommended and final de-
cisions.

(a) Recommended decision—(1) Written
recommended decision of the hearing offi-
cer. Not later than 20 days following
the close of the hearing (or if the re-
questor waived a hearing, from the
deadline for submission of the written
materials), the hearing officer will
serve a copy of the recommended deci-
sion on the parties to the proceeding.
The recommended decision must in-
clude a summary of the findings, the
parties’ respective arguments, and sup-
port for the determination.

(2) Five-day comment period. Not later
than five business days after receipt of
the recommended decision, the parties
shall submit written comments in re-
sponse to the recommended decision, if
any, to the hearing officer. The hearing
officer shall not grant any extension of
the stated time for responses to a rec-
ommended decision.

(3) Recommended decision to be trans-
mitted to the Director. The hearing offi-
cer shall promptly forward the rec-
ommended decision, and written com-
ments, if any, and the record to the Di-
rector for final determination.
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(b) Decision of the Director. Within 60
days of the date of the hearing, or if
the requestor waived a hearing the
date fixed for the hearing, the Director
will notify the entity-affiliated party
in writing by registered mail of the dis-
position of his or her request for relief
from the notice of suspension or prohi-
bition or the order of removal or prohi-
bition. The decision will state whether
the suspension or prohibition will be
continued, terminated, or otherwise
modified, or whether the order remov-
ing such party from any participation
in the affairs of the regulated entity
will be rescinded or otherwise modi-
fied. The decision will contain a brief
statement of the basis for an adverse
determination. The Director’s decision
is a final and non-appealable order.

(c) Effect of notice or order. A removal
or prohibition by order shall remain in
effect until terminated by the Director.
A suspension or prohibition by notice
remains in effect until the criminal
charge is disposed of or until termi-
nated by the Director.

(d) Reconsideration. A suspended or
removed entity-affiliated party subse-
quently may petition the Director to
reconsider the final decision any time
after the expiration of a 12-month pe-
riod from the date of the decision, but
no such request may be made within 12
months of a previous petition for re-
consideration. An entity-affiliated
party must submit a petition for recon-
sideration in writing; the petition shall
state the specific grounds for relief
from the notice of suspension or order
or removal and be supported by a
memorandum and any other docu-
mentation materially relevant to the
request for reconsideration. No hearing
will be held on a petition for reconsid-
eration, and the Director will inform
the requestor of the disposition of the
reconsideration request in a timely
manner. A decision on a request for re-
consideration shall not constitute an
appealable order.

§1211.1
PART 1211—PROCEDURES

Subpart A—Definitions

Sec.
1211.1 Definitions.

Subpart B—Waivers, Approvals, Non-Ob-
jection Letters, and Regulatory Inter-
pretations

1211.2
1211.3
1211.4

Waivers.

Approvals.

Non-Objection Letters.
1211.5 Regulatory Interpretations.
1211.6 Submission requirements.

AUTHORITY: 12 U.S.C. 4511(b), 4513(a), 4526.

SOURCE: 79 FR 64665, Oct. 31, 2014, unless
otherwise noted.

Subpart A—Definitions

§1211.1 Definitions.

As used in this part:

Approval means a written statement
issued to a regulated entity or the Of-
fice of Finance approving a trans-
action, activity, or item that requires
FHFA approval under a statute, rule,
regulation, policy, or order.

Non-Objection Letter means a written
statement issued to a regulated entity
or the Office of Finance providing that
FHFA does not object to a proposed
transaction or activity.

Regulatory Interpretation means a
written interpretation issued by the
FHFA General Counsel with respect to
the application of a statute, rule, regu-
lation, or order to a proposed trans-
action or activity.

Requester means an entity that has
submitted an application for a Waiver
or Approval or a request for a Non-Ob-
jection Letter or Regulatory Interpre-
tation.

Waiver means a written statement
issued by the Director to a regulated
entity or the Office of Finance that
waives a provision, restriction, or re-
quirement of an FHFA rule, regulation,
policy, or order, or a required submis-
sion of information, not otherwise re-
quired by law, in connection with a
particular transaction or activity.
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Subpart B—Waivers, Approvals,
Non-Objection Letters, and
Regulatory Interpretations

§1211.2 Waivers.

(a) Authority. The Director reserves
the right, in his or her discretion and
in connection with a particular trans-
action or activity, to waive any provi-
sion, restriction, or requirement of this
chapter (or of any Office of Federal
Housing Enterprise Oversight or Fed-
eral Housing Finance Board regula-
tion), or any required submission of in-
formation, not otherwise required by
law, if such Waiver is not inconsistent
with the law and does not adversely af-
fect any substantial existing rights,
upon a determination that application
of the provision, restriction, or require-
ment would adversely affect achieve-
ment of the purposes of the Author-
izing Statutes or the Safety and
Soundness Act, or upon a requester’s
showing of good cause. The Director
also reserves the right to modify, re-
scind, or supersede any previously
issued Waiver, with such action being
effective only on a prospective basis.

(b) Application. A regulated entity or
the Office of Finance may apply for a
Waiver in accordance with §1211.6.

§1211.3 Approvals.

(a) Authority. The Deputy Directors
for Enterprise Regulation and for Fed-
eral Home Loan Bank Regulation, or
their designees, may grant requests
submitted by an Enterprise or by a
Bank or the Office of Finance, respec-
tively, seeking approval of any trans-
action, activity, or item that requires
FHFA approval under any applicable
statute, rule, regulation, policy, or
order. The Director reserves the right
to modify, rescind, or supersede an Ap-
proval, with such action being effective
only on a prospective basis.

(b) Requests. A regulated entity or
the Office of Finance may apply for an
Approval in accordance with §1211.6,
unless alternative application proce-
dures are prescribed by the applicable
statute, rule, regulation, policy, or
order for the transaction, activity, or
item at issue.

(c) Reservation. The Deputy Directors
for Enterprise Regulation and for Fed-
eral Home Loan Bank Regulation, as
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appropriate, may, in their discretion,
prescribe additional or alternative pro-
cedures for any application for ap-
proval of a transaction, activity, or
item.

§1211.4 Non-Objection Letters.

(a) Authority. The Deputy Directors
for Enterprise Regulation and for Fed-
eral Home Loan Bank Regulation, or
their designees, may, in their discre-
tion, issue to an Enterprise or to a
Bank or the Office of Finance, respec-
tively, a Non-Objection Letter stating
that FHFA does not object to a pro-
posed transaction or activity for super-
visory, regulatory, or policy reasons.
The Director reserves the right to mod-
ify, rescind, or supersede a Non-Objec-
tion Letter, with such action being ef-
fective only on a prospective basis.

(b) Requests. A regulated entity or
the Office of Finance may request a
Non-Objection Letter in accordance
with §1211.6.

§1211.5 Regulatory Interpretations.

(a) Authority. The General Counsel
may, in his or her discretion, issue a
Regulatory Interpretation to a regu-
lated entity or the Office of Finance,
providing guidance with respect to the
application of any applicable statute,
rule, regulation, or order to a proposed
transaction or activity. The Director
reserves the right to modify, rescind,
or supersede a Regulatory Interpreta-
tion, with such action being effective
only on a prospective basis.

(b) Requests. A regulated entity or
the Office of Finance may request a
Regulatory Interpretation in accord-
ance with §1211.6.

§1211.6 Submission requirements.

Applications for a Waiver or Ap-
proval and requests for a Non-Objec-
tion Letter or Regulatory Interpreta-
tion shall comply with the require-
ments of this section and shall pertain
to regulatory matters relating to the
Banks or Enterprises, and not to con-
servatorship matters.

(a) Filing. Each application or request
shall be in writing. A Bank or the Of-
fice of Finance shall submit its filing
to the Deputy Director for the Division
of Federal Home Loan Bank Regula-
tion, and an Enterprise shall submit its
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filing to the Deputy Director for Enter-
prise Regulation. Applications for reg-
ulatory interpretations shall be sub-
mitted also to the General Counsel.

(b) Authorization. An application for a
Waiver or Approval and a request for a
Non-Objection Letter or Regulatory In-
terpretation shall be signed by the
principal executive officer or other au-
thorized executive officer of the regu-
lated entity or by the chairperson of
the board of directors or authorized ex-
ecutive officer of the Office of Finance,
as appropriate.

(c) Information requirements. Each ap-
plication or request shall contain:

(1) The name of the requester, and
the name, title, business address, tele-
phone number, and business electronic
mail address, if any, of the official fil-
ing the application or request on its be-
half;

(2) The name, business address, tele-
phone number, and business electronic
mail address, if any, of a contact per-
son from whom FHFA staff may seek
additional information if necessary;

(3) The section numbers of the par-
ticular provisions of the applicable
statutes or rules, regulations, policies,
or orders to which the application or
request relates;

(4) Identification of the determina-
tion or relief requested, including any
alternative relief requested if the pri-
mary relief is denied, and a clear state-
ment of why such relief is needed;

(5) A statement of the particular
facts and circumstances giving rise to
the application or request and identi-
fying all relevant legal and factual
issues;

(6) References to all other relevant
authorities that the regulated entity
or Office of Finance believes should be
considered in evaluating the applica-
tion or request, including the Author-
izing Statutes, Safety and Soundness
Act, FHFA rules, regulations, policies,
orders, judicial decisions, administra-
tive decisions, relevant statutory in-
terpretations, and policy statements;

(7 References to any Waivers, Non-
Objection Letters, Approvals, or Regu-
latory Interpretations issued in the
past in response to circumstances simi-
lar to those surrounding the request or
application;
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(8) For any application or request in-
volving interpretation of the Author-
izing Statutes, Safety and Soundness
Act, or FHFA regulations, a reasoned
opinion of counsel supporting the relief
or interpretation sought and distin-
guishing any adverse authority;

(9) Any other non-duplicative, rel-
evant supporting documentation; and

(10) A certification by a person with
knowledge of the facts that the rep-
resentations made in the application or
request are accurate and complete. The
following form of certification is suffi-
cient for this purpose: ‘I hereby certify
that the statements contained in the
submission are true and complete to
the best of my knowledge. [Name and
Title].”

(d) Exceptions. In any given matter or
class of matters, the Director, the Dep-
uty Director for Federal Home Loan
Bank Regulation, the Deputy Director
for Enterprise Regulation, or the Gen-
eral Counsel, as appropriate, may ac-
cept an application or request that
does not comply with the requirements
of this section, for supervisory reasons
or administrative efficiency.

(e) Withdrawal. Once filed, an applica-
tion or request may be withdrawn only
upon written request, and only if FHFA
has not yet acted on the application or
request.

PART 1212—POST-EMPLOYMENT
RESTRICTION FOR SENIOR EXAM-
INERS

Subpart A [Reserved]

Subpart B—Post-Employment Restriction for
Senior Examiners

Sec.

1212.1 Purpose and scope.

1212.2 Definitions.

1212.3 Post-employment restriction for sen-
ior examiners.

1212.4 Waiver.

1212.5 Penalties.

AUTHORITY: 12 U.S.C. 4526, 12 U.S.C. 4517(e).

SOURCE: 74 FR 51075, Oct. 5, 2009, unless
otherwise noted.

Subpart A [Reserved]
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Subpart B—Post-Employment
Restriction for Senior Examiners

§1212.1 Purpose and scope.

This subpart sets forth a one-year
post-employment restriction applicable
to senior examiners of the Federal
Housing Finance Agency (FHFA). This
restriction is in addition to the post-
employment restriction applicable to
employees of FHFA under 12 U.S.C.
4523.

§1212.2 Definitions.

For purposes of subpart B of this
part, the term:

Consultant means a person who works
directly on matters for, or on behalf of,
a regulated entity or the Office of Fi-
nance.

Director means the Director of FHFA
or his or her designee.

Employee means an officer or em-
ployee of FHFA, including a special
Government employee.

Federal Home Loan Bank or Bank
means a Bank established under the
Federal Home Loan Bank Act; the
term ‘‘Federal Home Loan Banks”
means, collectively, all the Federal
Home Loan Banks.

Office of Finance means the Office of
Finance of the Federal Home Loan
Bank System, or any successor there-
to.

Regulated entity means the Federal
National Mortgage Association and
any affiliate thereof, the Federal Home
Loan Mortgage Corporation and any af-
filiate thereof, any Federal Home Loan
Bank; the term ‘‘regulated entities”
means, collectively, the Federal Na-
tional Mortgage Association and any
affiliate thereof, the Federal Home
Loan Mortgage Corporation and any af-
filiate thereof, and the Federal Home
Loan Banks.

Safety and Soundness Act means the
Federal Housing Enterprises Financial
Safety and Soundness Act of 1992, as
amended by the Federal Housing Fi-
nance Regulatory Reform Act of 2008,
Division A of the Housing and Eco-
nomic Recovery Act of 2008, Public
Law No. 110-289, 122 Stat. 2654 (2008).

Senior examiner means an employee of
FHFA who has been:
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(1) Authorized by FHFA to conduct
examinations or inspections on behalf
of FHFA;

(2) Assigned continuing, broad and
lead responsibility for examining a reg-
ulated entity or the Office of Finance;
and

(3) Assigned responsibilities for ex-
amining, inspecting and supervising
the regulated entity or the Office of Fi-
nance that—

(i) Represents a substantial portion
of the employee’s assigned responsibil-
ities; and

(ii) Requires the employee to inter-
act routinely with officers or employ-
ees of the regulated entity or the Office
of Finance.

§1212.3 Post-employment restriction

for senior examiners.

(a) Prohibition. An employee of FHFA
who serves as the senior examiner of a
regulated entity or the Office of Fi-
nance for two or more months during
the last 12 months of his or her em-
ployment with FHFA may not, within
one year after leaving the employment
of FHFA, knowingly accept compensa-
tion as an employee, officer, director,
or consultant from a regulated entity
or the Office of Finance unless the Di-
rector grants a waiver pursuant to
§1212.4.

(b) Effective date. The post-employ-
ment restriction in paragraph (a) of
this section shall not apply to any offi-
cer or employee of FHFA or any former
officer or employee of FHFA who
ceased to be an officer or employee of
FHFA before November 4, 2009.

§1212.4 Waiver.

At the written request of a senior ex-
aminer or former senior examiner, the
Director may waive the post-employ-
ment restriction in §1212.3 if he or she
certifies, in writing, and on a case-by-
case basis, that granting a waiver of
such restriction does not affect the in-
tegrity of the supervisory program of
FHFA.

§1212.5 Penalties.

(a) General. A senior examiner who,
after leaving the employment of FHFA,
violates the restriction set forth in
§1212.3 shall be subject to one or both
of the following penalties—
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(1) An order:

(i) Removing the individual from of-
fice at the regulated entity or the Of-
fice of Finance or prohibiting the indi-
vidual from further participation in
the affairs of the relevant regulated en-
tity or the Office of Finance for a pe-
riod of up to five years; and

(ii) Prohibiting the individual from
participating in the affairs of any regu-
lated entity or the Office of Finance for
a period of up to five years; and/or

(2) A civil money penalty of not more
than $250,000.

(b) Other penalties. The penalties set
forth in paragraph (a) of this section
are not exclusive, and a senior exam-
iner who violates the restrictions in
§1212.3 also may be subject to other ad-
ministrative, civil, or criminal rem-
edies or penalties as provided in law.

(c) Procedural rights. The procedures
applicable to actions under paragraph
(a) of this section are those provided in
the Safety and Soundness Act under
section 1376, in connection with the im-
position of a civil money penalty;
under section 1377, in connection with
a removal and prohibition order (12
U.S.C. 4636 and 4636a, respectively); and
under any regulations issued by FHFA
implementing such procedures.

PART 1213—OFFICE OF THE
OMBUDSMAN

Sec.

1213.1 Purpose and scope.

1213.2 Definitions.

1213.3 Authorities and duties of the Om-
budsman.

1213.4 Complaints and appeals from a regu-
lated entity or the Office of Finance.

1213.5 Complaints from a person.

1213.6 No retaliation.

12138.7 Confidentiality.

AUTHORITY: 12 U.S.C. 4511(b)(2), 4517(i), and
4526.

SOURCE: 76 FR 7481, Feb 10, 2011, unless oth-
erwise noted.

§1213.1 Purpose and scope.

(a) Purpose. The purpose of this part
is to establish within FHFA the Office
of the Ombudsman (Office) under sec-
tion 1317(i) of the Federal Housing En-
terprises Financial Safety and Sound-
ness Act of 1992 (12 U.S.C. 4517(i)), as

§1213.2

amended, and to set forth the authori-
ties and duties of the Ombudsman.

(b) Scope. (1) This part applies to
complaints and appeals from any regu-
lated entity and any person that has a
business relationship with a regulated
entity regarding any matter relating
to the regulation and supervision of
such regulated entity or the Office of
Finance by FHFA.

(2) The establishment of the Office
does not alter or limit any other right
or procedure associated with appeals,
complaints, or administrative matters
submitted by a person regarding any
matter relating to the regulation and
supervision of a regulated entity or the
Office of Finance under any other law
or regulation.

§1213.2 Definitions.

For purposes of this part, the term:

Business relationship means any exist-
ing or potential interaction between a
person and a regulated entity or the
Office of Finance for the provision of
goods or services. The term business re-
lationship does not include any inter-
action between a mortgagor and a reg-
ulated entity that directly or indi-
rectly owns, purchased, guarantees, or
sold the mortgage.

Director means the Director of FHFA
or his or her designee.

FHFA means the Federal Housing Fi-
nance Agency.

Office of Finance means the Office of
Finance of the Federal Home Loan
Bank System.

Person means an organization, busi-
ness entity, or individual that has a
business relationship with a regulated
entity or the Office of Finance, or that
represents the interests of a person
that has a business relationship with a
regulated entity or the Office of Fi-
nance. The term person does not in-
clude an individual borrower.

Regulated entity means the Federal
National Mortgage Association and
any affiliate, the Federal Home Loan
Mortgage Corporation and any affil-
iate, and any Federal Home Loan
Bank.
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§1213.3 Authorities and duties of the
Ombudsman.

(a) General. The Office shall be head-
ed by an Ombudsman, who shall con-
sider complaints and appeals from any
regulated entity, the Office of Finance,
and any person that has a business re-
lationship with a regulated entity or
the Office of Finance regarding any
matter relating to the regulation and
supervision of such regulated entity or
the Office of Finance by FHFA. In con-
sidering any complaint or appeal under
this part, the Ombudsman shall:

(1) Conduct inquiries and submit
findings of fact and recommendations
to the Director concerning resolution
of the complaint or appeal, and

(2) Act as a facilitator or mediator to
advance the resolution of the com-
plaint or appeal.

(b) Other duties.
shall:

(1) Establish procedures for carrying
out the functions of the Office,

(2) Establish and publish procedures
for receiving and considering com-
plaints and appeals, and

(3) Report annually to the Director
on the activities of the Office, or more
frequently, as determined by the Direc-
tor.

The Ombudsman

§1213.4 Complaints and appeals from
a regulated entity or the Office of
Finance.

(a) Complaints. (1) General. Any regu-
lated entity or the Office of Finance
may submit a complaint in accordance
with procedures established by the Om-
budsman.

(2) Matters subject to complaint. A reg-
ulated entity or the Office of Finance
may submit a complaint regarding any
matter relating to the regulation and
supervision of a regulated entity or the
Office of Finance by FHFA that is not
subject to appeal or in litigation, arbi-
tration, or mediation. The Ombudsman
may further define what matters are
subject to complaint.

(b) Appeals. (1) General. Any regulated
entity or the Office of Finance may
submit an appeal in accordance with
procedures established by the Ombuds-
man.

(2) Matters subject to appeal. A regu-
lated entity or the Office of Finance
may submit an appeal regarding any
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final, written regulatory or supervisory
conclusion, decision, or examination
rating by FHFA. The Ombudsman may
further define what matters are subject
to appeal.

(3) Matters not subject to appeal. Mat-
ters for which there is an existing ave-
nue of appeal or for which there is an-
other forum for appeal; non-final deci-
sions or conclusions; and matters in
ongoing litigation, arbitration, or me-
diation, unless there has been a break-
down in the process, may not be ap-
pealed. Matters not subject to appeal
include, but are not limited to, ap-
pointments of conservators or receiv-
ers, preliminary examination conclu-
sions, formal enforcement decisions,
formal and informal rulemakings,
Freedom of Information Act appeals,
final FHFA decisions subject to judi-
cial review, and matters within the ju-
risdiction of the FHFA Inspector Gen-
eral. The Ombudsman may further de-
fine what matters are not subject to
appeal.

(4) Effect of filing an appeal. An appeal
under this section does not excuse a
regulated entity or the Office of Fi-
nance from complying with any regu-
latory or supervisory decision while
the appeal is pending. However, the Di-
rector, upon consideration of a written
request, may waive compliance with a
regulatory or supervisory decision dur-
ing the pendency of the appeal.

§1213.5 Complaints from a person.

(a) General. Any person that has a
business relationship with a regulated
entity or the Office of Finance may
submit a complaint in accordance with
procedures established by the Ombuds-
man.

(b) Matters subject to complaint. A per-
son may submit a complaint regarding
any matter relating to the regulation
and supervision of a regulated entity or
the Office of Finance by FHFA that is
not a matter in litigation, arbitration,
or mediation. The Ombudsman may
further define what matters are subject
to complaints.

§1213.6 No retaliation.

Neither FHFA nor any FHFA em-
ployee may retaliate against a regu-
lated entity, the Office of Finance, or a
person for submitting a complaint or
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appeal under this part. The Ombuds-
man shall receive and address claims of
retaliation. Upon receiving a com-
plaint, the Ombudsman, in coordina-
tion with the Inspector General, shall
examine the basis of the alleged retal-
iation. Upon completion of the exam-
ination, the Ombudsman shall report
the findings to the Director with rec-
ommendations, including a rec-
ommendation to take disciplinary ac-
tion against any FHFA employee found
to have retaliated.

§1213.7 Confidentiality.

The Ombudsman shall ensure that
safeguards exist to preserve confiden-
tiality. If a party requests that infor-
mation and materials remain confiden-
tial, the Ombudsman shall not disclose
the information or materials, without
approval of the party, except to appro-
priate reviewing or investigating offi-
cials, such as the Inspector General, or
as required by law. However, the reso-
lution of certain complaints (such as
complaints of retaliation against a reg-
ulated entity or the Office of Finance)
may not be possible if the identity of
the party remains confidential. In such
cases, the Ombudsman shall discuss
with the party the circumstances lim-
iting confidentiality.

PART 1214—AVAILABILITY OF
NON-PUBLIC INFORMATION

Sec.

1214.1
1214.2
1214.3
1214.4

AUTHORITY: 5 U.S.C. 301, 552; 12 U.S.C. 4501,
4513, 4522, 4526, 4639.

SOURCE: 78 FR 39958, July 3, 2013, unless
otherwise noted.

Definitions.
Purpose and scope.
General rule.
Exceptions.

§1214.1 Definitions.

Confidential supervisory information
means information prepared or re-
ceived by FHFA that meets all of the
following criteria:

(1) The information is not a docu-
ment prepared by a regulated entity or
the Office of Finance for its own busi-
ness purposes that is in its possession;

(2) The information is exempt from
the Freedom of Information Act, 5
U.S.C. 552 (1966); and

§1214.1

(3) The information—(i) Consists of
reports of examination, inspection and
visitation, confidential operating and
condition reports, and any information
derived from, related to, or contained
in such reports, or

(ii) Is gathered by FHFA in the
course of any investigation, suspicious
activity report, cease-and-desist order,
civil money penalty enforcement order,
suspension, removal or prohibition
order, or other supervisory or enforce-
ment orders or actions taken under the
Federal Housing Enterprises Financial
Safety and Soundness Act of 1992, Pub-
lic Law 102-550, 122 Stat. 2654.

Disclosure means release or divul-
gence of information by any person to
a person outside of FHFA.

FHFA employee means strictly for the
purpose of this regulation, any person
employed by FHFA, including any cur-
rent or former officer, intern, agent,
contractor or contractor personnel, or
detailee of FHFA, and any person em-
ployed by the FHFA Office of the In-
spector General (FHFA-OIG), including
any current or former officer, intern,
agent, contractor or contractor per-
sonnel, or detailee of FHFA-OIG.

Non-public information means infor-
mation that FHFA has not made public
that is created by, obtained by, or com-
municated to an FHFA employee in
connection with the performance of of-
ficial duties, regardless of who is in
possession of the information. This in-
cludes confidential supervisory infor-
mation as defined above. It does not in-
clude information or documents that
FHFA has disclosed under the Freedom
of Information Act (6 U.S.C. 552; 12 CFR
part 1202), or Privacy Act of 1974 (b
U.S.C. 552a; 12 CFR part 1204). It also
does not include specific information
or documents that were previously dis-
closed to the public at large or infor-
mation or documents that are custom-
arily furnished to the public at large in
the course of the performance of offi-
cial FHFA duties, including but not
limited to: Disclosures made by the Di-
rector pursuant to 24 CFR subpart F,
and any FHFA successor rules; the an-
nual report that FHFA submits to Con-
gress pursuant to the Federal Housing
Enterprises Financial Safety and
Soundness Act of 1992 (12 U.S.C. 4501 et
seq.), press releases, FHFA blank

147



§1214.2

forms, and materials published in the
FEDERAL REGISTER.

Person means individual or business
entity.

§1214.2 Purpose and scope.

(a) Purpose. The purpose of this part
is to control the dissemination of non-
public information, which includes
confidential supervisory information,
and maintain its controlled, sensitive,
privileged, or proprietary nature, as
appropriate.

(b) Scope. This part imposes a broad-
based prohibition against unauthorized
disclosure of any non-public informa-
tion. This part does not supersede the
regulations at 12 CFR part 1202 (gov-
erning disclosure under the Freedom of
Information Act); 12 CFR part 1204
(governing disclosure under the Pri-
vacy Act); and the sections describing
permitted disclosures in any FHFA
rules on Federal Home Loan Bank In-
formation Sharing or on the FHFA
Public Use Database.

(c) These provisions also do not su-
persede or otherwise alter the rights or
liabilities created by 5 U.S.C. 7211 (gov-
erning disclosures to Congress); b5
U.S.C. 2302(b)(8) (governing disclosures
of illegality, waste, fraud, abuse, or
public health or safety threats); or 12
U.S.C. 3401 (governing disclosure of fi-
nancial institution customer informa-
tion).

§1214.3 General rule.

(a) In general, Non-FHFA Employees.
The Director makes available to each
regulated entity a copy of FHFA’s re-
port of examination of that regulated
entity. The report of examination and
all other confidential supervisory in-
formation is the property of FHFA and
is provided to the regulated entity for
its confidential internal use only.
Under no circumstance shall any per-
son in possession or control of con-
fidential supervisory information make
public or disclose, in any manner, the
confidential supervisory information,
or any portion of the contents thereof,
except as authorized in writing by the
Director.

(b) In general, FHFA Employees. Ex-
cept as authorized in writing by the Di-
rector, no FHFA employee in posses-
sion or control of non-public informa-
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tion may disclose or permit the use or
disclosure of such information in any
manner or for any purpose.

(c) Persons possessing confidential su-
pervisory information. All confidential
supervisory information, for which the
Director authorizes disclosure, remains
the property of FHFA and may not be
used or disclosed for any purpose other
than that authorized under this part
without the prior written permission of
the Director.

(d) No Waiver. FHFA’s disclosure of
non-public information to any person
does not constitute a waiver by FHFA
of any privilege or FHFA’s right to
control, supervise, or impose limita-
tions on, the subsequent use and disclo-
sure of the non-public information.

(e) Penalties, Confidential Supervisory
Information. Any person that discloses
or uses confidential supervisory infor-
mation except as authorized under this
part may be subject to the penalties
provided in 18 U.S.C. 641 and other ap-
plicable laws. In addition to those pen-
alties, FHFA, regulated entity, Office
of Finance, affiliate (as defined in 12
U.S.C. 4502(20)), or entity-affiliated
party (as defined in 12 U.S.C. 4502(11))
employees may be subject to appro-
priate administrative, enforcement, or
disciplinary proceedings.

(f) Penalties, Non-Public Information.
Any FHFA employee that discloses or
uses non-public information except as
authorized under this part may be sub-
ject to the penalties provided in 18
U.S.C. 641, other applicable laws, and
appropriate administrative, enforce-
ment, or disciplinary proceedings.

§1214.4 Exceptions.

(a) FHFA Employees. Current FHFA
employees may disclose or permit the
disclosure of non-public information to
another FHFA employee or regulated
entity or the Office of Finance, when
necessary and appropriate, for the per-
formance of their official duties.

(b) Regulated Entity Agents and Con-
sultants. (1) When necessary and appro-
priate for regulated entity or Office of
Finance business purposes, a regulated
entity, the Office of Finance, or any di-
rector, officer, or employee thereof
may disclose confidential supervisory
information to any person currently
engaged by the regulated entity or the
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Office of Finance, as officer, director,
employee, attorney, auditor, or inde-
pendent auditor (‘‘regulated entity
agents’’).

(2) A regulated entity, the Office of
Finance, or a director, officer, em-
ployee, or agent thereof, also may dis-
close confidential supervisory informa-
tion to a consultant under this para-
graph if the consultant is under a writ-
ten contract to provide services to the
regulated entity or the Office of Fi-
nance and the consultant has agreed in
writing:

(i) To abide by the prohibition on the
disclosure of confidential supervisory
information contained in this section;
and

(ii) That it will not use the confiden-
tial supervisory information for any
purposes other than those stated in its
contract to provide services to the reg-
ulated entity or the Office of Finance.

(c) Law Enforcement Proceedings. Not-
withstanding the general prohibition of
disclosure of non-public information,
to the minimum extent required by the
Inspector General Act, Public Law 95—
452, 92 Stat. 1101 (1978), FHFA’s Office
of Inspector General is permitted under
this section to disclose non-public
FHFA information without Director
approval.

(d) Privilege. FHFA retains all privi-
lege claims for non-public information
shared under §1214.4, including, but not
limited to attorney-client, attorney-
work product, deliberative process, and
examination privileges.

PART 1215—PRODUCTION OF FHFA
RECORDS, INFORMATION, AND
EMPLOYEE TESTIMONY IN THIRD-
PARTY LEGAL PROCEEDINGS

Sec.

1215.1
1215.2
1215.3
1215.4
1215.5

Scope and purpose.

Applicability.

Definitions.

General prohibition.

Delegation.

1215.6 Factors FHFA may consider.

1215.7 Serving demands and submitting re-
quests.

1215.8 Timing and form of demands and re-
quests.

1215.9 Failure to meet this part’s require-
ments.

1215.10 Processing demands and requests.

1215.11 FHFA determination.

§1215.1

1215.12 Restrictions that apply to testi-
mony.

1215.13 Restrictions that apply to records
and information.

1215.14 Procedure in the event of an adverse
FHFA determination.

1215.15 Conflicting court order.

1215.16 Fees.

1215.17 Responses to demands served on
nonemployees.

1215.18 Inspector General.

AUTHORITY: 5 U.S.C. 301; 12 U.S.C. 4526.

SOURCE: 78 FR 39961, July 3, 2013, unless
otherwise noted.

§1215.1 Scope and purpose.

(a) This regulation sets forth the
policies and procedures that must be
followed in order to compel an em-
ployee of the Federal Housing Finance
Agency (FHFA) to produce records or
information, or to provide testimony
relating to the employee’s official du-
ties, in the context of a legal pro-
ceeding. Parties seeking records, infor-
mation, or testimony must comply
with these requirements when submit-
ting demands or requests:

(b) FHF A intends these provisions to:

(1) Promote economy and efficiency
in its programs and operations;

(2) Minimize the possibility of involv-
ing FHFA in controversial issues not
related to its mission and functions;

(3) Maintain FHFA’s impartiality;

(4) Protect employees from being
compelled to serve as involuntary wit-
nesses for wholly private interests, or
as inappropriate expert witnesses re-
garding current law or the activities of
FHFA; and

(5) Protect sensitive, confidential in-
formation and FHFA’s deliberative
processes.

(c) By providing these policies and
procedures, FHFA does not waive the
sovereign immunity of the United
States.

(d) This part provides guidance for
FHFA’s internal operations. This part
does not create any right or benefit,
substantive or procedural, that a party
may rely upon in any legal proceeding
against the United States.

(e) The production of records, infor-
mation, or testimony pursuant to this
part, does not constitute a waiver by
FHFA of any privilege.
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§1215.2 Applicability.

(a) This regulation applies to de-
mands or requests for records, informa-
tion, or testimony, in legal proceedings
in which FHFA is not a named party.

(b) This regulation does not apply to:

(1) Demands or requests for an FHFA
employee to testify as to facts or
events that are unrelated to his or her
official duties or that are unrelated to
the functions of FHFA;

(2) Requests for the release of non-ex-
empt records under the Freedom of In-
formation Act, 5 U.S.C. 552, or the Pri-
vacy Act, 5 U.S.C. 552a; or

(3) Congressional demands or re-
quests for records or testimony.

§1215.3 Definitions.

As used in this part:

Confidential supervisory information
means information prepared or re-
ceived by FHFA that meets all of the
following criteria:

(1) The information is not a docu-
ment prepared by a regulated entity or
the Office of Finance for its own busi-
ness purposes that is in its possession;

(2) The information is exempt from
the Freedom of Information Act, 5
U.S.C. 552 (1966); and

(3) The information:

(i) Consists of reports of examina-
tion, inspection and visitation, con-
fidential operating and condition re-
ports, and any information derived
from, related to, or contained in such
reports, or

(ii) Is gathered by FHFA in the
course of any investigation, suspicious
activity report, cease-and-desist order,
civil money penalty enforcement order,
suspension, removal or prohibition
order, or other supervisory or enforce-
ment orders or actions taken under the
Federal Housing Enterprises Financial
Safety and Soundness Act of 1992, as
amended, 12 U.S.C. 4501 et seq.

(4) The inclusion of the term ‘‘con-
fidential> within the definition of
“‘confidential supervisory information”
is not intended to invoke the meaning
of ‘“‘confidential,” as that term is used
in Executive Order No. 13526, December
29, 2009 (75 FR 707 (Jan. 5, 2010) (Presi-
dent’s order on the classification of Na-
tional Security Information). Confiden-
tial supervisory information is used in
part 1215 to refer to the distinct cat-
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egory of information defined in §1215.3.
FHFA used the word ‘‘confidential”
within the label for this category of in-
formation simply to be consistent with
the manner in which federal banking
agencies refer to similar or identical
types of information.

Demand means a subpoena, Or an
order or other command of a court or
other competent authority, for the pro-
duction of records, information, or tes-
timony that is issued in a legal pro-
ceeding.

Employee means:

(1) Any current or former officer or
employee of FHFA or of FHFA-OIG;

(2) Any other individual hired
through contractual agreement by or
on behalf of FHFA who has performed
or is performing services under such an
agreement for FHFA; and

(3) Any individual who has served or
is serving in any consulting or advisory
capacity to FHFA, whether formal or
informal.

Federal Home Loan Bank means a
bank established under the authority
of 12 U.S.C. 1423(a).

FHFA means the Federal Housing Fi-
nance Agency including the FHFA-
OIG.

FHFA Counsel means an attorney in
FHFA’s Office of General Counsel.

General Counsel means FHFA’s Gen-
eral Counsel or a person within FHFA’s
Office of General Counsel to whom the
General Counsel has delegated respon-
sibilities under this part.

Legal proceeding means any matter
before a court of law, administrative
board or tribunal, commission, admin-
istrative law judge, hearing officer, or
other body that conducts a legal or ad-
ministrative proceeding. Legal pro-
ceeding includes all phases of litiga-
tion.

Produce means provide, disclose, ex-
pose, or grant access to.

Records or information means, regard-
less of the person or entity in posses-
sion:

(1) All documents and materials that
are FHFA agency records under the
Freedom of Information Act, 5 U.S.C.
552;

(2) All other documents and mate-
rials contained in FHFA files; and

(3) All other information or materials
acquired by an FHFA employee in the
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performance of his or her official du-
ties or because of his or her official sta-
tus, including confidential supervisory
information.

Regulated entity has the same mean-
ing as set forth in 12 U.S.C. 4502(20).
For this regulation’s purposes, ‘‘regu-
lated entity’’ also includes:

(1) The Office of Finance; and

(2) Any current or former director,
officer, employee, contractor or agent
of a regulated entity.

Request means any informal request,
by whatever method, in connection
with a legal proceeding, seeking pro-
duction of records, information, or tes-
timony that has not been ordered by a
court or other competent authority.

Testimony means any written or oral
statements, including depositions, an-
swers to interrogatories, affidavits,
declarations, and recorded interviews
made by an individual about FHFA in-
formation in connection with a legal
proceeding.

§1215.4 General prohibition.

(a) No employee may produce records
or information, or provide any testi-
mony related to the records or infor-
mation, in response to any demand or
request without prior written approval
to do so from the Director or the Direc-
tor’s designee.

(b) Any person or entity that fails to
comply with this part may be subject
to the penalties provided in 18 U.S.C.
641 and other applicable laws. A cur-
rent employee also may be subject to
administrative or disciplinary pro-
ceedings.

§1215.5 Delegation.

To the extent permissible by statute,
the Director may delegate his or her
authority under this part to any FHFA
employee and the General Counsel may
delegate his or her authority under
this part to any FHFA Counsel.

§1215.6 Factors FHFA may consider.

The Director may grant an employee
permission to testify regarding agency
matters, and to produce records and in-
formation, in response to a demand or
request. Among the relevant factors
that the Director may consider in mak-
ing this determination are whether:

(a) This part’s purposes are met;

§1215.6

(b) FHF A has an interest in the deci-
sion that may be rendered in the legal
proceeding;

(c) Approving the demand or request
would assist or hinder FHFA in per-
forming statutory duties or use FHFA
resources;

(d) Production might assist or hinder
employees in doing their work;

(e) The records, information, or testi-
mony can be obtained from other
sources. (Concerning testimony, ‘‘other
sources’” means a non-agency em-
ployee, or an agency employee other
than the employee named).

(f) The demand or request is unduly
burdensome or otherwise inappropriate
under the rules of discovery or proce-
dure governing the case or matter in
which the demand or request arose;

(g) Production of the records, infor-
mation, or testimony might violate or
be inconsistent with a statute, Execu-
tive Order, regulation, or other legal
authority;

(h) Production of the records, infor-
mation, or testimony might reveal con-
fidential or privileged information,
trade secrets, or confidential commer-
cial or financial information;

(i) Production of the records, infor-
mation, or testimony might impede or
interfere with an ongoing law enforce-
ment investigation or proceedings, or
compromise constitutional rights;

(j) Production of the records, infor-
mation, or testimony might result in
FHFA appearing to favor one litigant
over another;

(k) The demand or request pertains
to documents that were produced by
another agency;

(1) The demand or request complies
with all other applicable rules;

(m) The demand or request is suffi-
ciently specific to be answered;

(n) The relevance of the records, in-
formation, or testimony to the pur-
poses for which they are sought, and
for which they may be used for sub-
stantive evidence;

(o) Production of the records, infor-
mation, or employee testimony may
implicate a substantial government in-
terest; and

(p) Any other good cause.
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§1215.7 Serving demands and submit-
ting requests.

(a) All demands and requests must be
in writing.

(b) Demands must be served and re-
quests must be submitted to the FHFA
General Counsel at the following ad-
dress: General Counsel, Federal Hous-
ing Finance Agency, Constitution Cen-
ter, Eighth Floor, 400 Seventh Street
SW., Washington, DC 20219.

(c) Demands must not be served
upon, nor requests submitted to any
regulated entity for records, informa-
tion, or testimony regardless of wheth-
er the records, information, or testi-
mony sought are in the possession of,
or known by, the regulated entity. If a
regulated entity receives a request or
demand for records, information, or
testimony, the regulated entity must
immediately notify the General Coun-
sel and provide FHFA an opportunity
to object to the demand or request be-
fore responding to the demand or re-
quest. Submitting a demand or request
to a regulated entity may result in re-
jection of the demand or request under
§1215.9.

(d) If an employee receives a request
or demand that is not properly routed
through FHFA’s General Counsel, as
required under this section, the em-
ployee must promptly notify the Gen-
eral Counsel. An employee’s failure to
notify the General Counsel is grounds
for discipline or other adverse action.

[78 FR 39961, July 3, 2013, as amended at 80
FR 80233, Dec. 24, 2015]

§1215.8 Timing and form of demands
and requests.

(a) A party seeking records, informa-
tion, or testimony must submit a re-
quest and receive a rejection before
making a demand for records, informa-
tion, or testimony.

(b) A demand or request to FHFA
must include a detailed description of
the basis for the demand or request and
comply with the requirements in
§1215.7.

(c) Demands and requests must be
submitted at least 60 days in advance
of the date on which the records, infor-
mation, or testimony is needed. Excep-
tions to this requirement may be
granted upon a showing of compelling
need.
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(d) A demand or request for testi-
mony also must include an estimate of
the amount of time that the employee
will need to devote to the process of
testifying (including anticipated travel
time and anticipated duration of round
trip travel), plus a showing that no
document or the testimony of non-
agency persons, including retained ex-
perts, could suffice in lieu of the em-
ployee’s testimony.

(e) Upon submitting a demand or re-
quest seeking employee testimony, the
requesting party must notify all other
parties to the legal proceeding.

(f) After receiving notice of a demand
or request for testimony, but before
the testimony occurs, a party to the
legal proceeding who did not join in the
demand or request and who wishes to
question the witness beyond the scope
of the testimony sought must submit a
separate demand or request within 60
days of receiving the notice required
under paragraph (e) of this section and
must then comply with paragraph (c)
of this section.

(g) Every demand or request must in-
clude the legal proceeding’s caption
and docket number, the forum; the
name, address, phone number, State
Bar number, and, if available, elec-
tronic mail address of counsel to all
parties to the legal proceeding (in the
case of pro-se parties, substitute the
name, address, phone number, and elec-
tronic mail address of the pro-se party);
and a statement of the demanding or
requesting party’s interest in the case.
In addition, the demanding or request-
ing party must submit a clear and con-
cise written statement that includes: a
summary of the legal and factual
issues in the proceeding and a detailed
explanation as to how the records, in-
formation or testimony will contribute
substantially to the resolution of one
or more specially identified issues in
the legal proceeding. A copy of the
complaint or charging document may
accompany—but must not be sub-
stituted for—the required statement.

§1215.9 Failure to meet this part’s re-
quirements.

FHFA may oppose any demand or re-
quest that does not meet the require-
ments set forth in this part.
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§1215.10 Processing demands and re-
quests.

(a) The Director will review every de-
mand or request received and, in ac-
cordance with this regulation, deter-
mine whether, and under what condi-
tions, to authorize an employee to
produce records, information, or testi-
mony.

(b) The Director will process demands
and requests in the order in which they
are received. The Director will ordi-
narily respond within 60 days from the
date that the agency receives all infor-
mation necessary to evaluate the de-
mand or request. However, the time for
response will depend upon the scope of
the demand or request. The Director
may respond outside of the 60-day pe-
riod:

(1) Under exigent or unusual cir-
cumstances; or

(2) When FHFA must receive and
process records or information in the
possession, custody, or control of a
third party.

(c) The Director may confer with
counsel to parties to a legal proceeding
about demands or requests made pursu-
ant to this part. The conference may be
er-parte. Failure to confer in good
faith, in order to enable the Director to
make an informed determination, may
justify rejection of the demand or re-
quest.

(d) The Director may rely on sources
of information other than those pro-
vided by the demanding or requesting
parties as bases for making a deter-
mination.

(e) The Director may grant a waiver
of any requirement in this section to
promote a significant interest of FHFA
or the United States, or for other good
cause.

§1215.11 FHFA determination.

(a) The Director makes FHFA’s de-
terminations regarding demands and
requests.

(b) The Director will notify the de-
manding or requesting party of FHFA’s
determination, the reasons for the ap-
proval or rejection of the demand or re-
quest, and any conditions that the Di-
rector may impose on the release of
records, information, or testimony.

§1215.13

§1215.12 Restrictions that apply to tes-
timony.

(a) The Director may impose condi-
tions or restrictions on testimony, in-
cluding but not limited to limiting the
scope of testimony or requiring the de-
manding or requesting party and other
parties to the legal proceeding to agree
that the testimony transcript will be
kept under seal or will only be used or
made available in the particular legal
proceeding for which testimony was re-
quested. The Director may also require
a copy of the transcript of testimony
to be provided to FHFA at the demand-
ing or requesting party’s expense.

(b) The Director may offer an em-
ployee’s written declaration in lieu of
testimony.

(c) If authorized to testify pursuant
to this part, an employee may testify
as to facts within his or her personal
knowledge, but, unless specifically au-
thorized to do so by the Director, the
employee must not:

(1) Disclose confidential or privileged
information; or

(2) Testify as an expert or opinion
witness with regard to any matter aris-
ing out of the employee’s official du-
ties or FHFA’s mission or functions.
This provision does not apply to re-
quests from the United States for ex-
pert or opinion testimony.

(d) The Director may assign FHFA
Counsel to be present for an employee’s
testimony.

§1215.13 Restrictions that apply to
records and information.

(a) The Director may impose condi-
tions or restrictions on the release of
records and information, including but
not limited to requiring that parties to
the legal proceeding obtain a protec-
tive order or execute a confidentiality
agreement to limit access and further
disclosure, or that parties take other
appropriate steps to comply with appli-
cable privacy requirements. The terms
of a protective order or confidentiality
agreement must be acceptable to the
Director. In cases where protective or-
ders or confidentiality agreements
have already been executed, the Direc-
tor may condition the release of
records and information on an amend-
ment to the existing protective order
or confidentiality agreement.
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(b) If the Director so determines,
original agency records may be bpre-
sented for examination in response to a
demand or request, but they are not to
be presented as evidence or otherwise
used in a manner by which they could
lose their status as original records,
nor are they to be marked or altered.
In lieu of the original records, certified
copies will be presented for evidentiary
purposes.

(c) The scope of permissible produc-
tion is limited to that set forth in the
prior, written authorization granted by
the Director.

(d) If records or information are pro-
duced in connection with a legal pro-
ceeding, the demanding or requesting
party must:

(1) Promptly notify all other parties
to the legal proceeding that the records
or information are FHFA records or in-
formation and are subject to this part
and any applicable confidentiality
agreement or protective order;

(2) Provide copies of any confiden-
tiality agreement or protective order
to all other parties; and

(3) Retrieve the records or informa-
tion from the court or other competent
authority’s file when the court or other
competent authority no longer requires
the records or information and certify
that every party covered by a confiden-
tiality agreement, protective order, or
other privacy protection has destroyed
all copies of the records or informa-
tion.

§1215.14 Procedure in the event of an
adverse FHFA determination.

(a) Procedure for seeking reconsider-
ation of FHFA’s determination. A de-
manding or requesting party seeking
reconsideration of FHFA’s rejection of
a demand or request, or of any restric-
tions on receiving records, informa-
tion, or testimony, may seek reconsid-
eration of the rejection or restrictions
as follows:

(1) Notice of Intention to Petition for
Reconsideration. The aggrieved demand-
ing or requesting party may seek re-
consideration by filing a written No-
tice of Intention to Petition for Recon-
sideration (Notice) within 10 business
days of the date of FHFA’s determina-
tion. The Notice must identify the pe-
titioner, the determination for which
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reconsideration is being petitioned,
and any dates (such as deposition,
hearing, or court dates) that are sig-
nificant to petitioner. The Notice must
be served in accordance with §1215.7.

(2) Petition for Reconsideration. Within
five business days of filing Notice, the
petitioner must file a Petition for Re-
consideration (Petition) in accordance
with §1215.7. The Petition must contain
a clear and concise statement of the
basis for the reconsideration with sup-
porting authorities. Determinations
about petitions for reconsideration are
within the discretion of the FHFA Di-
rector, and are final.

(b) Prerequisite to judicial review. Pur-
suant to section 704 of the Administra-
tive Procedure Act, 5 U.S.C. 704, a peti-
tion to FHFA for reconsideration of a
final determination made under the au-
thority of this part is a prerequisite to
judicial review.

§1215.15 Conflicting court order.

Notwithstanding FHFA’s rejection of
a demand for records, information, or
testimony, if a court or other com-
petent authority orders an FHFA em-
ployee to comply with the demand, the
employee must promptly notify
FHFA’s General Counsel of the order,
and the employee must respectfully de-
cline to comply, citing United States ex
rel. Touhy v. Ragen, 340 U.S. 462 (1951).
An employee’s failure to notify the
General Counsel of a court or other
authority’s order is grounds for dis-
cipline or other adverse action.

§1215.16 Fees.

(a) The Director may condition the
production of records, information, or
an employee’s appearance on advance
payment of reasonable costs to FHFA,
which may include but are not limited
to those associated with employee
search time, copying, computer usage,
and certifications.

(b) Witness fees will include fees, ex-
penses, and allowances prescribed by
the rules applicable to the particular
legal proceeding. If no fees are pre-
scribed, FHFA will base fees on the
rule of the federal district court closest
to the location where the witness will
appear. Such fees may include but are
not limited to time for preparation,
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travel, and attendance at the legal pro-
ceeding.

§1215.17 Responses to demands served
on nonemployees.

(a) FHF A confidential supervisory in-
formation is the property of FHFA, and
is not to be disclosed to any person
without the Director’s prior written
consent.

(b) If any person in possession of
FHFA confidential supervisory infor-
mation, is served with a demand in a
legal proceeding directing that person
to produce FHFA’s confidential super-
visory information or to testify with
respect thereto, such person shall im-
mediately notify the General Counsel
of such service, of the testimony re-
quested and confidential supervisory
information described in the demand,
and of all relevant facts. Such person
shall also object to the production of
such confidential supervisory informa-
tion on the basis that the confidential
supervisory information is the prop-
erty of FHFA and cannot be released
without FHFA’s consent and that pro-
duction must be sought from FHFA fol-
lowing the procedures set forth in
§§1215.7, 1215.8, and 1215.14 of this part.

§1215.18 Inspector General.

Notwithstanding the general prohibi-
tion of disclosure of records and infor-
mation, to the minimum extent re-
quired by the Inspector General Act,
Public Law 9-452 (1978), FHFA’s Office
of Inspector General is permitted under
this section to disclose records and in-
formation and permit FHFA-OIG em-
ployee testimony without Director ap-
proval.

PART 1217—PROGRAM FRAUD
CIVIL REMEDIES ACT

Sec.

1217.1 Purpose and scope.

1217.2 Definitions.

1217.3 Basis for civil penalties and assess-
ments.

1217.4 Investigation.

1217.5 Request for approval by the Depart-
ment of Justice.

1217.6 Notice.

1217.7 Response.

1217.8 Statute of limitations.

1217.9 Hearings.

1217.10 Settlements.

§1217.2

AUTHORITY: 12 U.S.C. 4501; 12 U.S.C. 4526, 28
U.S.C. 2461 note; 31 U.S.C. 3801-3812.

SOURCE: 81 FR 43034, July 1, 2016, unless
otherwise noted.

§1217.1 Purpose and scope.

(a) Purpose. This part:

(1) Establishes administrative proce-
dures for imposing civil penalties and
assessments against persons who make,
submit, or present, or cause to be
made, submitted, or presented, false,
fictitious, or fraudulent claims or writ-
ten statements to FHFA or to its
agents; and

(2) Specifies the hearing and appeal
rights of persons subject to allegations
of liability for such penalties and as-
sessments. Hearings under this part
shall be conducted in accordance with
the Administrative Procedure Act pur-
suant to part 1209, subpart C, of this
chapter.

(b) Scope. This part applies only to
persons who make, submit, or present
or cause to be made, submitted, or pre-
sented false, fictitious, or fraudulent
claims or written statements to FHFA
or to those acting on its behalf in con-
nection with FHFA employment mat-
ters and FHFA contracting activities.
It does not apply to false claims or
statements made in connection with
matters or activities related to FHFA’s
supervisory, regulatory, enforcement,
conservatorship, or receivership re-
sponsibilities, as other civil and admin-
istrative actions available to FHFA to
redress fraud in such areas provide for
remedies that are equal to or exceed
those available through this part.

§1217.2 Definitions.

As used in this part:

Ability to pay is determined based on
a review of the respondent’s resources
available both currently and prospec-
tively, from which FHFA could ulti-
mately recover the total penalty, and
as appropriate, assessment, which may
be predicted based on historical evi-
dence.

Assessment means a monetary penalty
that is in addition to a civil penalty
and may be imposed if FHFA has made
any payment, transferred property, or
provided services for a claim that is de-
termined to be in violation of para-
graph (a)(1) of §1217.3. An assessment
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may not exceed an amount that is
twice the amount of the claim or por-
tion of the claim determined to be in
violation of paragraph (a)(1) of §1217.3.
A civil penalty other than an assess-
ment may be imposed whether or not
FHFA has made a payment, transferred
property, or provided services in re-
sponse to the false claim or statement.

Benefit means anything of value, in-
cluding, but not limited to, any advan-
tage, preference, privilege, license, per-
mit, favorable decision, ruling, or sta-
tus.

Claim means any request, demand, or
submission:

(1) Made to FHFA for property, serv-
ices, or money (including money rep-
resenting benefits);

(2) Made to a recipient of property,
services, or money from FHFA or to a
party to a contract with FHFA:

(i) For property or services, if FHFA:

(A) Provided such property or serv-
ices;

(B) Provided any portion of the funds
for the purchase of such property or
services; or

(C) Will reimburse such recipient or
party for the purchase of such property
or services; or

(ii) For the payment of money (in-
cluding money representing benefits) if
the United States:

(A) Provided any portion of the
money requested or demanded; or

(B) Will reimburse such recipient or
party for any portion of the money
paid on such request or demand; or

(3) Made to FHFA, which has the ef-
fect of decreasing an obligation to pay
or account for property, services, or
money.

Investigating official means the FHFA
Inspector General, or an officer or em-
ployee of the FHFA Office of Inspector
General designated by the FHFA In-
spector General.

Knows or has reason to know. (1) For
purposes of establishing liability under
31 U.S.C. 3802 and this part, means that
a person, with respect to a claim or
statement:

(i) Has actual knowledge that the
claim or statement is false, fictitious,
or fraudulent;

(ii) Acts in deliberate ignorance of
the truth or falsity of the claim or
statement; or
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(iii) Acts in reckless disregard of the
truth or falsity of the claim or state-
ment.

(2) No proof of specific intent to de-
fraud is required for purposes of estab-
lishing liability under 31 U.S.C. 3802 or
this part.

Makes a claim or statement includes
making, presenting, or submitting the
claim or statement and causing the
claim or statement to be made, pre-
sented, or submitted.

Notice means the charging document
served by FHFA to commence an ad-
ministrative proceeding to impose a
civil penalty and, if appropriate, an as-
sessment under chapter 38 of subtitle
IIT of title 31, U.S.C., and this part.

Person means any individual, part-
nership, corporation, association, or
private organization.

Presiding officer means an administra-
tive law judge appointed under 5 U.S.C.
3105 or detailed to FHFA under 5 U.S.C.
3344.

Reasonable prospect of collecting an ap-
propriate amount of penalties and assess-
ments is determined based on a general-
ized analysis made by the reviewing of-
ficial, based on the limited information
available in the report of investigation
for purposes of determining whether
the allocation of FHFA’s resources to
any particular action is appropriate.

Report of investigation means a report
containing the findings and conclu-
sions of an investigation under chapter
38 of subtitle IIT of title 31, U.S.C., by
the investigating official, as described
in §1217.4.

Respondent means any person alleged
to be liable for a civil penalty or as-
sessment under §1217.3.

Reviewing official means the General
Counsel of FHFA, as so designated by
the Director pursuant to 31 U.S.C.
3801(a)(8)(A).

Statement means, unless the context
indicates otherwise, any representa-
tion, certification, affirmation, docu-
ment, record, or accounting or book-
keeping entry made:

(1) With respect to a claim or to ob-
tain the approval or payment of a
claim (including relating to eligibility
to make a claim); or

(2) With respect to (including relat-
ing to eligibility for) a contract with,
or a bid or proposal for a contract with,
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or benefit from, FHFA or any State,
political subdivision of a State, or
other party, if FHFA provides any por-
tion of the money or property under
such contract or benefit, or if FHFA
will reimburse such State, political
subdivision, or party for any portion of
the money or property under such con-
tract or for such benefit.

§1217.3 Basis for civil penalties and
assessments.

(a) False, fictitious or fraudulent
claims. (1) A civil penalty of not more
than $11,666 may be imposed upon a
person who makes a claim to FHFA for
property, services, or money where the
person knows or has reason to know
that the claim:

(i) Is false, fictitious, or fraudulent;

(ii) Includes or is supported by a
written statement that:

(A) Asserts a material fact which is
false, fictitious, or fraudulent; or

(B) Omits a material fact and, as a
result of the omission, is false, ficti-
tious, or fraudulent, where the person
making, presenting, or submitting such
statement has a duty to include such
material fact; or

(iii) Is for payment for the provision
of property or services to FHFA which
the person has not provided as claimed.

(2) Each voucher, invoice, claim
form, or other individual request or de-
mand for property, services, or money
constitutes a separate claim for pur-
poses of this part.

(3) A claim shall be considered made
to FHFA, a recipient, or party when
the claim is actually made to an agent,
fiscal intermediary, or other entity,
acting for or on behalf of FHFA, the re-
cipient, or the party.

(4) Each claim for property, services,
or money is subject to a civil penalty,
without regard to whether the prop-
erty, services, or money actually is de-
livered or paid.

(5) There is no liability under this
part if the amount of money or value of
property or services claimed exceeds
$150,000 as to each claim that a person
submits. For purposes of this para-
graph (a), a group of claims submitted
simultaneously as part of a single
transaction shall be considered a single
claim.

§1217.4

(6) If the FHFA has made any pay-
ment, transferred property, or provided
services for a claim, then FHFA may
make an assessment against a person
found liable in an amount of up to
twice the amount of the claim or por-
tion of the claim that is determined to
be in violation of paragraph (a)(l) of
this section. This assessment is in ad-
dition to the amount of any civil pen-
alty imposed.

(b) False, fictitious or fraudulent state-
ments. (1) A civil penalty of up to
$11,665 may be imposed upon a person
who makes a written statement to
FHFA with respect to a claim, con-
tract, bid or proposal for a contract, or
benefit from FHFA that:

(i) The person knows or has reason to
know:

(A) Asserts a material fact which is
false, fictitious, or fraudulent; or

(B) Omits a material fact and is false,
fictitious, or fraudulent as a result of
such omission, where the person mak-
ing, presenting, or submitting such
statement has a duty to include such
material fact; and

(ii) Contains or is accompanied by an
express certification or affirmation of
the truthfulness and accuracy of the
contents of the statement.

(2) Each written representation, cer-
tification, or affirmation constitutes a
separate statement.

(3) A statement shall be considered
made to FHFA when the statement is
actually made to an agent, fiscal inter-
mediary, or other entity acting for or
on behalf of FHFA.

(c) Joint and several liability. A civil
penalty or assessment may be imposed
jointly and severally if more than one
person is determined to be liable.

[81 FR 43034, July 1, 2016, as amended at 83
FR 43968, Aug. 29, 2018; 84 FR 9704, Mar. 18,
2019; 85 FR 4905, Jan. 28, 2020]

§1217.4 Investigation.

(a) General. FHFA may initiate an ac-
tion under chapter 38 of subtitle III of
title 31, U.S.C., and this part against a
respondent only upon an investigation
by the investigating official.

(b) Subpoena. Pursuant to 31 U.S.C.
3804(a), the investigating official may
require by subpoena the production of
records and other documents. The sub-
poena shall state the authority under
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which it is issued, identify the records
sought, and name the person des-
ignated to receive the records. The re-
cipient of the subpoena shall provide a
certification that the documents
sought have been produced, that the
documents are not available and the
reasons they are not available, or that
the documents, suitably identified,
have been withheld based upon the as-
sertion of an identified privilege.

(c) Investigation report. If the inves-
tigating official concludes that an ac-
tion under chapter 38 of subtitle III of
title 31, U.S.C., and this part may be
warranted, the investigating official
shall prepare a report containing the
findings and conclusions of the inves-
tigation, including:

(1) A description of the claim or
statement at issue;

(2) The evidence supporting the alle-
gations;

(3) An estimate of the amount of
money or the value of property, serv-
ices, or other benefits requested or de-
manded in violation of §1217.3; and

(4) Any exculpatory or mitigating
circumstances that may relate to the
claim or statement.

(d) Referrals to the Attorney General.
The investigating official may refer al-
legations directly to the Department of
Justice for civil relief under other ap-
plicable law, as appropriate, or may
defer or postpone submitting a report
to the reviewing official to avoid inter-
ference with a criminal investigation
or prosecution.

§1217.5 Request for approval by the
Department of Justice.

(a) General. If the reviewing official
determines that the report of inves-
tigation supports an action under this
part, the reviewing official must sub-
mit a written request to the Depart-
ment of Justice for approval to issue a
notice under §1217.6.

(b) Content of request. A request under
this section shall include:

(1) A description of the claim or
statement at issue;

(2) The evidence supporting the alle-
gations;

(3) An estimate of the amount of
money or the value of property, serv-
ices, or other benefits requested or de-
manded in violation of §1217.3;
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(4) Any exculpatory or mitigating
circumstances that may relate to the
claim or statement; and

(6) A statement that there is a rea-
sonable prospect of collecting an ap-
propriate amount of penalties and as-
sessments. Determining there is a rea-
sonable prospect of collecting an ap-
propriate amount of penalties and as-
sessments is separate from determining
ability to pay, and may not be consid-
ered in determining the amount of any
penalty or assessment in any par-
ticular case.

§1217.6

(a) Commencement of action; mnotice.
Upon obtaining approval from the De-
partment of Justice, the reviewing offi-
cial may commence an action to estab-
lish liability of the respondent under
the Program Fraud Civil Remedies Act
of 1986 (31 U.S.C. 3801 et seq.) and this
part. To commence an action, the re-
viewing official must issue a notice to
the respondent of the allegations of li-
ability against the respondent. The no-
tice shall be mailed, by registered or
certified mail, or shall be delivered
through such other means by which de-
livery may be confirmed.

(b) Notice contents. The notice re-
quired under this section shall include:

(1) The allegations of liability
against the respondent, including the
statutory basis for liability, the claim
or statement at issue, and the reasons
why liability arises from that claim or
statement;

(2) A statement that the required ap-
proval to issue the notice was received
from the Department of Justice;

(3) The amount of the penalty and, if
applicable, any assessment for which
the respondent may be held liable;

(4) A statement that the respondent
may request a hearing by submitting a
written response to the notice;

(5) The addresses to which a response
must be sent in accordance with
§1209.15 of this chapter;

(6) A statement that failure to sub-
mit an answer within 30 days of receipt
of the notice may result in the imposi-
tion of the maximum amount of pen-
alties and assessments sought, without
right of appeal;

Notice.
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(7) A statement that the respondent
must preserve and maintain all docu-
ments and data, including electroni-
cally stored data, within the possession
or control of the respondent that may
relate to the allegations; and

(8) A copy of this part 1217 and part
1209, subpart C of this chapter.

(c) Obligation to preserve documents.
Upon the issuance of a notice under
this section, FHFA and the respondent
shall each preserve and maintain all
documents and data, including elec-
tronically stored data, within their re-
spective possession or control that may
relate to the allegations in the com-
plaint.

§1217.7 Response.

(a) General. (1) To obtain a hearing,
the respondent must file a written re-
sponse to a notice under §1217.6:

(i) In accordance with §1209.24 of this
chapter; and

(ii) Not later than 30 days after the
date of service of the notice.

(2) A timely filed response to a notice
under §1217.6 shall be deemed to be a
request for a hearing.

(3) A response to a notice under
§1217.6 must include:

(i) The admission or denial of each
allegation of liability made in the no-
tice;

(ii) Any defense on which the re-
spondent intends to rely;

(iii) Any reasons why the penalty
and, if appropriate, any assessment
should be less than the amount set
forth in the notice; and

(iv) The name, address, and telephone
number of the person who will act as
the respondent’s representative, if any.

(b) Failure to respond. If no response
to a notice under this part is timely
submitted, FHFA may file a motion for
default judgment in accordance with
§1209.24(c) of this part.

§1217.8 Statute of limitations.

The statute of limitations for com-
mencing a hearing under this part shall
be tolled:

(a) If the hearing is commenced in
accordance with 31 U.S.C. 3803(d)(2)(B)
within 6 years after the date on which
the claim or statement is made; or

(b) If the parties agree to such toll-
ing.

§1217.9

§1217.9 Hearings.

(a) General. Hearings under this part
shall be conducted in accordance with
the procedures in subpart C of part 1209
of this chapter, governing actions in
accordance with subchapter II of chap-
ter 5, U.S.C. (commonly known as the
Administrative Procedure Act).

(b) Factors to consider in determining
amount of penalties and assessments. In
determining an appropriate amount of
any civil penalty and, if appropriate,
any assessment, the presiding officer
and, upon appeal, the Director or des-
ignee thereof, shall consider and state
in his or her opinion any mitigating or
aggravating circumstances. The
amount of penalties and assessments
imposed shall be based on the presiding
officer’s and the Director’s or des-
ignee’s consideration of evidence in
support of one or more of the following
factors:

(1) The number of false, fictitious, or
fraudulent claims or statements;

(2) The time period over which such
claims or statements were made;

(3) The degree of the respondent’s
culpability with respect to the mis-
conduct;

(4) The amount of money or the value
of the property, services, or benefit
falsely claimed;

(5) The value of the actual loss to
FHFA as a result of the misconduct,
including foreseeable consequential
damages and the cost of investigation;

(6) The relationship of the civil pen-
alties to the amount of the loss to
FHFA;

(7) The potential or actual impact of
the misconduct upon public health or
safety or public confidence in the man-
agement of FHFA programs and oper-
ations, including particularly the im-
pact on the intended beneficiaries of
such programs;

(8) Whether the respondent has en-
gaged in a pattern of the same or simi-
lar misconduct;

(9) Whether the respondent at-
tempted to conceal the misconduct;

(10) The degree to which the respond-
ent has involved others in the mis-
conduct or in concealing it;

(11) If the misconduct of employees
or agents is imputed to the respondent,
the extent to which the respondent’s
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practices fostered or attempted to pre-
clude the misconduct;

(12) Whether the respondent cooper-
ated in or obstructed an investigation
of the misconduct;

(13) Whether the respondent assisted
in identifying and prosecuting other
wrongdoers;

(14) The complexity of the program
or transaction, and the degree of the
respondent’s sophistication with re-
spect to it, including the extent of the
respondent’s prior participation in the
program or in similar transactions;

(15) Whether the respondent has been
found, in any criminal, civil, or admin-
istrative proceeding, to have engaged
in similar misconduct or to have dealt
dishonestly with the Government of
the United States or of a State, di-
rectly or indirectly;

(16) The need to deter the respondent
and others from engaging in the same
or similar misconduct;

(17) The respondent’s ability to pay;
and

(18) Any other factors that in any
given case may mitigate or aggravate
the seriousness of the false claim or
statement.
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(c) Stays ordered by the Department of
Justice. If at any time the Attorney
General or an Assistant Attorney Gen-
eral designated by the Attorney Gen-
eral notifies the Director in writing
that continuation of FHFA’s action
may adversely affect any pending or
potential criminal or civil action re-
lated to the claim or statement at
issue, the presiding officer or the Di-
rector shall stay the FHFA action im-
mediately. The FHFA action may be
resumed only upon receipt of the writ-
ten authorization of the Attorney Gen-
eral.

§1217.10 Settlements.

(a) General. The reviewing official, on
behalf of FHFA, and the respondent
may enter into a settlement agreement
under §1209.20 of this chapter at any
time prior to the issuing of a notice of
final decision under §1209.55 of this
chapter.

(b) Failure to comply. Failure of the
respondent to comply with a settle-
ment agreement shall be sufficient
cause for resuming an action under
this part, or for any other judicial or
administrative action.
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SUBCHAPTER B—ENTITY REGULATIONS

PART 1221—MARGIN AND CAPITAL
REQUIREMENTS FOR COVERED
SWAP ENTITIES

Sec.

1221.1 Authority, purpose, scope, exemp-
tions and compliance dates.

1221.2 Definitions.

1221.3 Initial margin.

1221.4 Variation margin.

1221.5 Netting arrangements, minimum

transfer amount and satisfaction of col-
lecting and posting requirements.

1221.6 Eligible collateral.

1221.7 Segregation of collateral.

1221.8 Initial margin models and standard-
ized amounts.

1221.9 Cross-border application of margin
requirements.

1221.10 Documentation of margin matters.

1221.11 Special rules for affiliates.

1221.12 Capital.

APPENDIX A TO PART 1221—STANDARDIZED
MINIMUM INITIAL MARGIN REQUIREMENTS
FOR NON-CLEARED SWAPS AND NON-
CLEARED SECURITY-BASED SWAPS

APPENDIX B TO PART 1221—MARGIN VALUES
FOR CASH AND ELIGIBLE NONCASH MARGIN
COLLATERAL

AUTHORITY: 7 U.S.C. 6s(e), 15 U.S.C. 780-
10(e), 12 U.S.C. 4513 and 12 U.S.C. 4526(a).

SOURCE: 80 FR 74913, Nov. 30, 2015, unless
otherwise noted.

§1221.1 Authority, purpose, scope, ex-
emptions and compliance dates.

(a) Authority. This part is issued by
FHFA under section 4s(e) of the Com-
modity Exchange Act (7 U.S.C. 6s(e)),
section 15F(e) of the Securities Ex-
change Act of 1934 (15 U.S.C. 780-10(e)),
12 U.S.C. 4513 and 12 U.S.C. 4526(a)).

(b) Purpose. Section 4(s) of the Com-
modity Exchange Act (7 U.S.C. 6s) and
section 156F of the Securities Exchange
Act of 1934 (15 U.S.C. 780-10) require
FHFA to establish capital and margin
requirements for any regulated entity
that is registered as a swap dealer,
major swap participant, security-based
swap dealer, or major security-based
swap participant with respect to all
non-cleared swaps and non-cleared se-
curity-based swaps. This regulation im-
plements section 4s of the Commodity
Exchange Act and section 15F of the
Securities Exchange Act of 1934 by de-
fining terms used in the statute and re-

lated terms, establishing capital and
margin requirements, and explaining
the statute’s requirements.

(c) Scope. This part establishes min-
imum capital and margin requirements
for each covered swap entity subject to
this part with respect to all non-
cleared swaps and non-cleared secu-
rity-based swaps. This part applies to
any non-cleared swap or non-cleared
security-based swap entered into by a
covered swap entity on or after the re-
lated compliance date set forth in
paragraph (e) of this section. Nothing
in this part is intended to prevent a
covered swap entity from collecting
margin in amounts greater than are re-
quired under this part.

(d) Ezxemptions—(1) Swaps. The re-
quirements of this part (except for
§45.12) shall not apply to a non-cleared
swap if the counterparty:

(i) Qualifies for an exception from
clearing under section 2(h)(7)(A) of the
Commodity Exchange Act of 1936 (7
U.S.C. 2)(M(A)) and implementing
regulations;

(ii) Qualifies for an exemption from
clearing under a rule, regulation, or
order that the Commodity Futures
Trading Commission issued pursuant
to its authority under section 4(c)(1) of
the Commodity Exchange Act of 1936 (7
U.S.C. 6(c)(1)) concerning cooperative
entities that would otherwise be sub-
ject to the requirements of section
2(h)(1)(A) of the Commodity Exchange
Act of 1936 (7 U.S.C. 2(h)(1)(A)); or

(iii) Satisfies the criteria in section
2(h)(7)(D) of the Commodity Exchange
Act of 1936 (7 U.S.C. 2(h)(7)(D)) and im-
plementing regulations.

(2) Security-based swaps. The require-
ments of this part (except for §1221.12)
shall not apply to a non-cleared secu-
rity-based swap if the counterparty:

(i) Qualifies for an exception from
clearing under section 3C(g)(1) of the
Securities Exchange Act of 1934 (15
U.S.C. 78c-3(g)(1)) and implementing
regulations; or

(ii) Satisfies the criteria in section
3C(g)(4) of the Securities Exchange Act
of 1934 (15 U.S.C. 78c-3(g)(4)) and imple-
menting regulations.
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(e) Compliance dates. Covered swap en-
tities shall comply with the minimum
margin requirements of this part on or
before the following dates for non-
cleared swaps and non-cleared secu-
rity-based swaps entered into on or
after the following dates:

(1) September 1, 2016 with respect to
the requirements in §1221.3 for initial
margin and §1221.4 for variation mar-
gin for any non-cleared swaps and non-
cleared security-based swaps, where
both:

(i) The covered swap entity combined
with all its affiliates; and

(ii) Its counterparty combined with
all its affiliates, have an average daily
aggregate mnotional amount of non-
cleared swaps, non-cleared security-
based swaps, foreign exchange forwards
and foreign exchange swaps for March,
April and May 2016 that exceeds $3 tril-
lion, where such amounts are cal-
culated only for business days; and

(iii) In calculating the amounts in
paragraphs (e)(1)(i) and (ii) of this sec-
tion, an entity shall count the average
daily aggregate notional amount of a
non-cleared swap, a non-cleared secu-
rity-based swap, a foreign exchange
forward or a foreign exchange swap be-
tween the entity and an affiliate only
one time, and shall not count a swap or
security-based swap that is exempt
pursuant to paragraph (d) of this sec-
tion.

(2) March 1, 2017 with respect to the
requirements in §1221.4 for variation
margin for any other covered swap en-
tity with respect to non-cleared swaps
and non-cleared security-based swaps
entered into with any other
counterparty.

(3) September 1, 2017 with respect to
the requirements in §1221.3 for initial
margin for any non-cleared swaps and
non-cleared security-based swaps,
where both:

(i) The covered swap entity combined
with all its affiliates; and

(ii) Its counterparty combined with
all its affiliates, have an average daily
aggregate notional amount of non-
cleared swaps, non-cleared security-
based swaps, foreign exchange forwards
and foreign exchange swaps for March,
April and May 2017 that exceeds $2.25
trillion, where such amounts are cal-
culated only for business days; and
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(iii) In calculating the amounts in
paragraphs (e)(3)(i) and (ii) of this sec-
tion, an entity shall count the average
daily aggregate notional amount of a
non-cleared swap, a non-cleared secu-
rity-based swap, a foreign exchange
forward or a foreign exchange swap be-
tween the entity and an affiliate only
one time, and shall not count a swap or
security-based swap that is exempt
pursuant to paragraph (d) of this sec-
tion.

(4) September 1, 2018 with respect to
the requirements in §1221.3 for initial
margin for any non-cleared swaps and
non-cleared security-based swaps,
where both:

(1) The covered swap entity combined
with all its affiliates; and

(ii) Its counterparty combined with
all its affiliates, have an average daily
aggregate mnotional amount of non-
cleared swaps, non-cleared security-
based swaps, foreign exchange forwards
and foreign exchange swaps for March,
April and May 2018 that exceeds $1.5
trillion, where such amounts are cal-
culated only for business days; and

(iii) In calculating the amounts in
paragraphs (e)(4)(i) and (ii) of this sec-
tion, an entity shall count the average
daily aggregate notional amount of a
non-cleared swap, a non-cleared secu-
rity-based swap, a foreign exchange
forward or a foreign exchange swap be-
tween the entity and an affiliate only
one time, and shall not count a swap or
security-based swap that is exempt
pursuant to paragraph (d) of this sec-
tion.

(5) September 1, 2019 with respect to
the requirements in §1221.3 for initial
margin for any non-cleared swaps and
non-cleared security-based swaps,
where both:

(1) The covered swap entity combined
with all its affiliates; and

(ii) Its counterparty combined with
all its affiliates, have an average daily
aggregate mnotional amount of non-
cleared swaps, non-cleared security-
based swaps, foreign exchange forwards
and foreign exchange swaps for March,
April and May 2019 that exceeds $0.75
trillion, where such amounts are cal-
culated only for business days; and

(iii) In calculating the amounts in
paragraphs (e)(5)(i) and (ii) of this sec-
tion, an entity shall count the average
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daily aggregate notional amount of a
non-cleared swap, a non-cleared secu-
rity-based swap, a foreign exchange
forward or a foreign exchange swap be-
tween the entity and an affiliate only
one time, and shall not count a swap or
security-based swap that is exempt
pursuant to paragraph (d) of this sec-
tion.

(6) September 1, 2021 with respect to
requirements in §1221.3 for initial mar-
gin for any non-cleared swaps and non-
cleared security-based swaps, where
both:

(i) The covered swap entity combined
with all its affiliates; and

(ii) Its counterparty combined with
all its affiliates, have an average daily
aggregate notional amount of non-
cleared swaps, foreign exchange for-
wards and foreign exchange swaps for
March, April, and May 2021 that ex-
ceeds $50 billion, where such amounts
are calculated only for business days;
and

(iii) In calculating the amounts in
paragraphs (e)(6)(i) and (ii) of this sec-
tion, an entity shall count the average
daily aggregate notional amount of a
non-cleared swap, a non-cleared secu-
rity-based swap, a foreign exchange
forward or a foreign exchange swap be-
tween the entity and an affiliate only
one time, and shall not count a swap or
security-based swap that is exempt
pursuant to paragraph (d) of this sec-
tion.

(7) September 1, 2022 with respect to
requirements in §1221.3 for initial mar-
gin for any other covered swap entity
with respect to non-cleared swaps and
non-cleared security-based swaps en-
tered into with any other
counterparty.

(f) Once a covered swap entity must
comply with the margin requirements
for non-cleared swaps and non-cleared
security-based swaps with respect to a
particular counterparty based on the
compliance dates in paragraph (e) of
this section, the covered swap entity
shall remain subject to the require-
ments of this part with respect to that
counterparty.

(g)A) If a covered swap entity’s
counterparty changes its status such
that a non-cleared swap or non-cleared
security-based swap with that
counterparty becomes subject to strict-

§1221.1

er margin requirements under this part
(such as if the counterparty’s status
changes from a financial end user with-
out material swaps exposure to a finan-
cial end user with material swaps expo-
sure), then the covered swap entity
shall comply with the stricter margin
requirements for any non-cleared swap
or non-cleared security-based swap en-
tered into with that counterparty after
the counterparty changes its status.

(2) If a covered swap entity’s
counterparty changes its status such
that a non-cleared swap or non-cleared
security-based swap with that
counterparty becomes subject to less
strict margin requirements under this
part (such as if the counterparty’s sta-
tus changes from a financial end user
with material swaps exposure to a fi-
nancial end user without material
swaps exposure), then the covered swap
entity may comply with the less strict
margin requirements for any non-
cleared swap or non-cleared security-
based swap entered into with that
counterparty after the counterparty
changes its status as well as for any
outstanding non-cleared swap or non-
cleared security-based swap entered
into after the applicable compliance
date in paragraph (e) of this section
and before the counterparty changed
its status.

(h) Legacy swaps. Covered swaps enti-
ties are required to comply with the re-
quirements of this part for non-cleared
swaps and non-cleared security-based
swaps entered into on or after the rel-
evant compliance dates for variation
margin and for initial margin estab-
lished in paragraph (e) of this section.
Any non-cleared swap or non-cleared
security-based swap entered into before
such relevant date shall remain outside
the scope of this part if amendments
are made to the non-cleared swap or
non-cleared security-based swap by
method of adherence to a protocol,
other amendment of a contract or con-
firmation, or execution of a new con-
tract or confirmation in replacement
of and immediately upon termination
of an existing contract or confirma-
tion, as follows:

(1) Amendments to the non-cleared
swap or non-cleared security-based
swap solely to comply with the require-
ments of 12 CFR part 47, 12 CFR part
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252 subpart I, or 12 CFR part 382, as ap-
plicable;

(2) The non-cleared swap oOr non-
cleared security based swap was
amended under the following condi-
tions:

(i) The swap was originally entered
into before the relevant compliance
date established in paragraph (e) of
this section and one party to the swap
booked it at, or otherwise held it at, an
entity (including a branch or other au-
thorized form of establishment) located
in the United Kingdom;

(ii) The entity in the United Kingdom
subsequently arranged to amend the
swap, solely for the purpose of transfer-
ring it to an affiliate, or a branch or
other authorized form of establish-
ment, located in any European Union
member state or the United States, in
connection with the entity’s planning
for or response to the event described
in paragraph (h)(2)(iii) of this section,
and the transferee is:

(A) A covered swap entity, or

(B) A covered swap entity’s
counterparty to the swap, and the
counterparty represents to the covered
swap entity that the counterparty per-
formed the transfer in compliance with
the requirements of paragraphs (h)(2)(Q)
and (ii) of this section;

(iii) The law of the European Union
ceases to apply to the United Kingdom
pursuant to Article 50(3) of the Treaty
on European Union, without conclusion
of a Withdrawal Agreement between
the United Kingdom and the European
Union pursuant to Article 50(2);

(iv) The amendments do not modify
any of the following: The payment
amount calculation methods, the ma-
turity date, or the notional amount of
the swap;

(v) The amendments cause the trans-
fer to take effect on or after the date of
the event described in paragraph
(h)(2)(iii) of this section transpires; and

(vi) The amendments cause the trans-
fer to take effect by the later of:

(A) The date that is one year after
the date of the event described in para-
graph (h)(2)(iii) of this section; or

(B) Such other date permitted by
transitional provisions under Article 35
of Commission Delegated Regulation
(E.U.) No. 2016/2251, as amended.
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(3)(i) Amendments to the non-cleared
swap or non-cleared security-based
swap that are made solely to accommo-
date the replacement of:

(A) An interbank offered rate (IBOR)
including, but not limited to, the Lon-
don Interbank Offered Rate (LIBOR),
the Tokyo Interbank Offered Rate
(TIBOR), the Bank Bill Swap Rate
(BBSW), the Singapore Interbank Of-
fered Rate (SIBOR), the Canadian Dol-
lar Offered Rate (CDOR), the Euro
Interbank Offered Rate (EURIBOR),
and the Hong Kong Interbank Offered
Rate (HIBOR);

(B) Any other interest rate that a
covered swap entity reasonably expects
to be replaced or discontinued or rea-
sonably determines has lost its rel-
evance as a reliable benchmark due to
a significant impairment; or

(C) Any other interest rate that suc-
ceeds a rate referenced in paragraph
(h)3)([1)(A) or (B) of this section. An
amendment made under this paragraph
(h)(3)(I)(C) could be one of multiple
amendments made under this para-
graph (h)(3)(i)(C). For example, an
amendment could replace an IBOR
with a temporary interest rate and
later replace the temporary interest
rate with a permanent interest rate.

(ii) Amendments to accommodate re-
placement of an interest rate described
in paragraph (h)(3)(i) of this section
may also incorporate spreads or other
adjustments to the replacement inter-
est rate and make other necessary
technical changes to operationalize the
determination of payments or other ex-
changes of economic value using the
replacement interest rate, including
changes to determination dates, cal-
culation agents, and payment dates.
The changes may not have a longer
maturity or increase the total effective
notional amount of the non-cleared
swap or non-cleared security-based
swap beyond what is necessary to ac-
commodate the differences between
market conventions for an outgoing in-
terest rate and its replacement.

(iii) Amendments to accommodate
replacement of an interest rate de-
scribed in paragraph (h)3)(i) of this
section may also be effectuated
through portfolio compression between
or among covered swap entities and
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their counterparties. Portfolio com-
pression under this paragraph (h)(3)(iii)
is not subject to the limitations in
paragraph (h)(4) of this section, but
any non-cleared swap[s] or non-cleared
security-based swaps resulting from
the portfolio compression may not
have a longer maturity or increase the
total effective notional amount more
than what is necessary to accommo-
date the differences between market
conventions for an outgoing interest
rate and its replacement.

(4) Amendments solely to reduce risk
or remain risk-neutral through port-
folio compression between or among
covered swap entities and their
counterparties, as long as any non-
cleared swaps or non-cleared security-
based swaps resulting from the port-
folio compression do not:

(i) Exceed the sum of the total effec-
tive notional amounts of all of the
swaps that were submitted to the com-
pression exercise that had the same or
longer remaining maturity as the re-
sulting swap; or

(ii) Exceed the longest remaining ma-
turity of all the swaps submitted to the
compression exercise.

(56) The non-cleared swap oOr non-
cleared security-based swap was
amended solely for one of the following
reasons:

(i) To reflect technical changes, such
as addresses, identities of parties for
delivery of formal notices, and other
administrative or operational provi-
sions as long as they do not alter the
non-cleared swap’s or non-cleared secu-
rity-based swap’s underlying asset or
reference, the remaining maturity, or
the total effective notional amount; or

(ii) To reduce the notional amount,
so long as:

(A) All payment obligations attached
to the total effective notional amount
being eliminated as a result of the
amendment are fully terminated; or

(B) All payment obligations attached
to the total effective notional amount
being eliminated as a result of the
amendment are fully novated to a third
party, who complies with applicable
margin rules for the novated portion
upon the transfer.

[80 FR 74913, 74914, Nov. 13, 2015, as amended

at 83 FR 50813, Oct. 10, 2018; 84 FR 9950, Mar.
19, 2019; 85 FR 39470, 39778, July 1, 2020]
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§1221.2 Definitions.

Affiliate. A company is an affiliate of
another company if:

(1) Either company consolidates the
other on financial statements prepared
in accordance with U.S. Generally Ac-
cepted Accounting Principles, the
International Financial Reporting
Standards, or other similar standards;

(2) Both companies are consolidated
with a third company on a financial
statement prepared in accordance with
such principles or standards;

(3) For a company that is not subject
to such principles or standards, if con-
solidation as described in paragraph (1)
or (2) of this definition would have oc-
curred if such principles or standards
had applied; or

(4) FHF A has determined that a com-
pany is an affiliate of another com-
pany, based on the FHFA’s conclusion
that either company provides signifi-
cant support to, or is materially sub-
ject to the risks or losses of, the other
company.

Bank holding company has the mean-
ing specified in section 2 of the Bank
Holding Company Act of 1956 (12 U.S.C.
1841).

Broker has the meaning specified in
section 3(a)(4) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78c(a)(4)).

Business day means any day other
than a Saturday, Sunday, or legal holi-
day.

Clearing agency has the meaning spec-
ified in section 3(a)(23) of the Securi-
ties Exchange Act of 1934 (15 U.S.C.
78c(a)(23)).

Company means a corporation, part-
nership, limited liability company,
business trust, special purpose entity,
association, or similar organization.

Counterparty means, with respect to
any non-cleared swap or non-cleared
security-based swap to which a person
is a party, each other party to such
non-cleared swap or non-cleared secu-
rity-based swap.

Covered swap entity means any regu-
lated entity that is a swap entity or
any other entity that FHFA deter-
mines.

Cross-currency swap means a swap in
which one party exchanges with an-
other party principal and interest rate
payments in one currency for principal
and interest rate payments in another
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currency, and the exchange of principal
occurs on the date the swap is entered
into, with a reversal of the exchange of
principal at a later date that is agreed
upon when the swap is entered into.

Currency of settlement means a cur-
rency in which a party has agreed to
discharge payment obligations related
to a non-cleared swap, a non-cleared se-
curity-based swap, a group of non-
cleared swaps, or a group of non-
cleared security-based swaps subject to
a master agreement at the regularly
occurring dates on which such pay-
ments are due in the ordinary course.

Day of erecution means the calendar
day at the time the parties enter into
a non-cleared swap or non-cleared secu-
rity-based swap, provided:

(1) If each party is in a different cal-
endar day at the time the parties enter
into the non-cleared swap or non-
cleared security-based swap, the day of
execution is deemed the latter of the
two dates; and

(2) If a non-cleared swap or non-
cleared security-based swap is:

(i) Entered into after 4:00 p.m. in the
location of a party; or

(ii) Entered into on a day that is not
a business day in the location of a
party, then the non-cleared swap or
non-cleared security-based swap is
deemed to have been entered into on
the immediately succeeding day that is
a business day for both parties, and
both parties shall determine the day of
execution with reference to that busi-
ness day.

Dealer has the meaning specified in
section 3(a)(b) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78c(a)(h)).

Depository institution has the meaning
specified in section 3(c) of the Federal
Deposit Insurance Act (12 TU.S.C.
1813(c)).

Derivatives clearing organization has
the meaning specified in section 1a(15)
of the Commodity Exchange Act of 1936
(7 U.8.C. 1a(1h)).

Eligible collateral means collateral de-
scribed in §1221.6.

Eligible master netting agreement
means a written, legally enforceable
agreement provided that:

(1) The agreement creates a single
legal obligation for all individual
transactions covered by the agreement
upon an event of default following any

12 CFR Ch. XII (1-1-21 Edition)

stay permitted by paragraph (2) of this
definition, including upon an event of
receivership, conservatorship, insol-
vency, liquidation, or similar pro-
ceeding, of the counterparty;

(2) The agreement provides the cov-
ered swap entity the right to accel-
erate, terminate, and close-out on a
net basis all transactions under the
agreement and to liquidate or set-off
collateral promptly upon an event of
default, including upon an event of re-
ceivership, conservatorship, insol-
vency, liquidation, or similar pro-
ceeding, of the counterparty, provided
that, in any such case,

(i) Any exercise of rights under the
agreement will not be stayed or avoid-
ed under applicable law in the relevant
jurisdictions, other than:

(A) In receivership, conservatorship,
or resolution under the Federal Deposit
Insurance Act (12 U.S.C. 1811 et seq.),
Title II of the Dodd-Frank Wall Street
Reform and Consumer Protection Act
(12 U.S.C. 5381 et seq.), the Federal
Housing Enterprises Financial Safety
and Soundness Act of 1992, as amended
(12 U.S.C. 4617), or the Farm Credit Act
of 1971, as amended (12 U.S.C. 2183 and
2279cc), or laws of foreign jurisdictions
that are substantially similar to the
U.S. laws referenced in this paragraph
(2)(1)(A) in order to facilitate the or-
derly resolution of the defaulting
counterparty; or

(B) Where the agreement is subject
by its terms to, or incorporates, any of
the laws referenced in paragraph
(2)(1)(A) of this definition; and

(ii) The agreement may limit the
right to accelerate, terminate, and
close-out on a net basis all trans-
actions under the agreement and to liq-
uidate or set-off collateral promptly
upon an event of default of the
counterparty to the extent necessary
for the counterparty to comply with
the requirements of part 47, Subpart I
of part 252 or part 382 of Title 12, as ap-
plicable;

(3) The agreement does not contain a
walkaway clause (that is, a provision
that permits a non-defaulting
counterparty to make a lower payment
than it otherwise would make under
the agreement, or no payment at all, to
a defaulter or the estate of a defaulter,
even if the defaulter or the estate of
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the defaulter is a net creditor under
the agreement); and

(4) A covered swap entity that relies
on the agreement for purposes of calcu-
lating the margin required by this part
must:

(i) Conduct sufficient legal review to
conclude with a well-founded basis (and
maintain sufficient written docu-
mentation of that legal review) that:

(A) The agreement meets the require-
ments of paragraph (2) of this defini-
tion; and

(B) In the event of a legal challenge
(including one resulting from default
or from receivership, conservatorship,
insolvency, liquidation, or similar pro-
ceeding), the relevant court and admin-
istrative authorities would find the
agreement to be legal, valid, binding,
and enforceable under the law of the
relevant jurisdictions; and

(ii) Establish and maintain written
procedures to monitor possible changes
in relevant law and to ensure that the
agreement continues to satisfy the re-
quirements of this definition.

Financial end user means:

(1) Any counterparty that is not a
swap entity and that is:

(i) A bank holding company or an af-
filiate thereof; a savings and loan hold-
ing company; a U.S. intermediate hold-
ing company established or designated
for purposes of compliance with 12 CFR
252.153; or a nonbank financial institu-
tion supervised by the Board of Gov-
ernors of the Federal Reserve System
under Title I of the Dodd-Frank Wall
Street Reform and Consumer Protec-
tion Act (12 U.S.C. 5323);

(ii) A depository institution; a for-
eign bank; a Federal credit union or
State credit union as defined in section
2 of the Federal Credit Union Act (12
U.S.C. 1752(1) & (6)); an institution that
functions solely in a trust or fiduciary
capacity as described in section
2(c)(2)(D) of the Bank Holding Com-
pany Act (12 U.S.C. 1841(c)(2)(D)); an in-
dustrial loan company, an industrial
bank, or other similar institution de-
scribed in section 2(c)(2)(H) of the Bank
Holding Company Act (12 U.S.C.
1841(c)(2)(H));

(iii) An entity that is state-licensed
or registered as:

(A) A credit or lending entity, includ-
ing a finance company; money lender;

§1221.2

installment lender; consumer lender or
lending company; mortgage lender,
broker, or bank; motor vehicle title
pledge lender; payday or deferred de-
posit lender; premium finance com-
pany; commercial finance or lending
company; or commercial mortgage
company; except entities registered or
licensed solely on account of financing
the entity’s direct sales of goods or
services to customers;

(B) A money services business, in-
cluding a check casher; money trans-
mitter; currency dealer or exchange; or
money order or traveler’s check issuer;

(iv) A regulated entity as defined in
section 1303(20) of the Federal Housing
Enterprises Financial Safety and
Soundness Act of 1992, as amended (12
U.S.C. 4502(20)) or any entity for which
the Federal Housing Finance Agency or
its successor is the primary federal reg-
ulator;

(v) Any institution chartered in ac-
cordance with the Farm Credit Act of
1971, as amended, 12 U.S.C. 2001 et seq.,
that is regulated by the Farm Credit
Administration;

(vi) A securities holding company; a
broker or dealer; an investment adviser
as defined in section 202(a) of the In-
vestment Advisers Act of 1940 (15
U.S.C. 80b-2(a)); an investment com-
pany registered with the U.S. Securi-
ties and Exchange Commission under
the Investment Company Act of 1940 (15
U.S.C. 80a-1 et seq.); or a company that
has elected to be regulated as a busi-
ness development company pursuant to
section 54(a) of the Investment Com-
pany Act of 1940 (15 U.S.C. 80a-53(a));

(vii) A private fund as defined in sec-
tion 202(a) of the Investment Advisers
Act of 1940 (15 U.S.C. 80-b-2(a)); an enti-
ty that would be an investment com-
pany under section 3 of the Investment
Company Act of 1940 (15 U.S.C. 80a-3)
but for section 3(c)(5)(C); or an entity
that is deemed not to be an investment
company under section 3 of the Invest-
ment Company Act of 1940 pursuant to
Investment Company Act Rule 3a-7 (17
CFR 270.3a-7) of the U.S. Securities and
Exchange Commission;

(viii) A commodity pool, a com-
modity pool operator, or a commodity
trading advisor as defined, respec-
tively, in section 1a(10), la(1l), and
1la(12) of the Commodity Exchange Act
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of 1936 (7 U.S.C. 1a(10), 1la(ll), and
1a(12)); a floor broker, a floor trader, or
introducing broker as defined, respec-
tively, in 1a(22), 1a(23) and 1a(31) of the
Commodity Exchange Act of 1936 (7
U.S.C. 1a(22), 1a(23), and 1a(31)); or a fu-
tures commission merchant as defined
in 1a(28) of the Commodity Exchange
Act of 1936 (7 U.S.C. 1a(28));

(ix) An employee benefit plan as de-
fined in paragraphs (3) and (32) of sec-
tion 3 of the Employee Retirement In-
come and Security Act of 1974 (29
U.S.C. 1002);

(x) An entity that is organized as an
insurance company, primarily engaged
in writing insurance or reinsuring risks
underwritten by insurance companies,
or is subject to supervision as such by
a State insurance regulator or foreign
insurance regulator;

(xi) An entity, person or arrangement
that is, or holds itself out as being, an
entity, person, or arrangement that
raises money from investors, accepts
money from clients, or uses its own
money primarily for the purpose of in-
vesting or trading or facilitating the
investing or trading in loans, securi-
ties, swaps, funds or other assets for re-
sale or other disposition or otherwise
trading in loans, securities, swaps,
funds or other assets; or

(xii) An entity that would be a finan-
cial end user described in paragraph (1)
of this definition or a swap entity, if it
were organized under the laws of the
United States or any State thereof.

(2) The term ‘‘financial end user”
does not include any counterparty that
is:

(i) A sovereign entity;

(ii) A multilateral development bank;

(iii) The Bank for International Set-
tlements;

(iv) An entity that is exempt from
the definition of financial entity pursu-
ant to section 2(h)(7)(C)(iii) of the Com-
modity Exchange Act of 1936 (7 U.S.C.
2(h)(7)(C)(iii)) and implementing regu-
lations; or

(v) An affiliate that qualifies for the
exemption from clearing pursuant to
section 2(h)(7)(D) of the Commodity
Exchange Act of 1936 (7 TU.S.C.
2(h)(7)(D)) or section 3C(g)(4) of the Se-
curities Exchange Act of 1934 (15 U.S.C.
78¢c-3(g)(4)) and implementing regula-
tions.

12 CFR Ch. XII (1-1-21 Edition)

Foreign bank means an organization
that is organized under the laws of a
foreign country and that engages di-
rectly in the business of banking out-
side the United States.

Foreign exchange forward has the
meaning specified in section la(24) of
the Commodity Exchange Act of 1936 (7
U.S.C. 1a(24)).

Foreign exchange swap has the mean-
ing specified in section 1la(25) of the
Commodity Exchange Act of 1936 (7
U.S.C. 1a(25)).

Initial margin means the collateral as
calculated in accordance with §1221.8
that is posted or collected in connec-
tion with a non-cleared swap or non-
cleared security-based swap.

Initial  margin  collection
means:

(1) In the case of a covered swap enti-
ty that does not use an initial margin
model, the amount of initial margin
with respect to a non-cleared swap or
non-cleared security-based swap that is
required under appendix A of this part;
and

(2) In the case of a covered swap enti-
ty that uses an initial margin model
pursuant to §1221.8, the amount of ini-
tial margin with respect to a non-
cleared swap or non-cleared security-
based swap that is required under the
initial margin model.

Initial margin model means an inter-
nal risk management model that:

(1) Has been developed and designed
to identify an appropriate, risk-based
amount of initial margin that the cov-
ered swap entity must collect with re-
spect to one or more non-cleared swaps
or non-cleared security-based swaps to
which the covered swap entity is a
party; and

(2) Has been approved by FHFA pur-
suant to §1221.8.

Initial margin threshold amount means
an aggregate credit exposure of $50 mil-
lion resulting from all non-cleared
swaps and non-cleared security-based
swaps between a covered swap entity
and its affiliates, and a counterparty
and its affiliates. For purposes of this
calculation, an entity shall not count a
swap or security-based swap that is ex-
empt pursuant to §1221.1(d).

Major currency means:

(1) United States Dollar (USD);

(2) Canadian Dollar (CAD);

amount
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(3) Euro (EUR);

(4) United Kingdom Pound (GBP);

(5) Japanese Yen (JPY);

(6) Swiss Franc (CHF);

(7) New Zealand Dollar (NZD);

(8) Australian Dollar (AUD);

(9) Swedish Kronor (SEK);

(10) Danish Kroner (DKK);

(11) Norwegian Krone (NOK); or

(12) Any other currency as deter-
mined by FHFA.

Margin means initial margin and var-
iation margin.

Market intermediary means a securi-
ties holding company; a broker or deal-
er; a futures commission merchant as
defined in 1a(28) of the Commodity Ex-
change Act of 1936 (7 U.S.C. 1a(28)); a
swap dealer as defined in section 1a(49)
of the Commodity Exchange Act of 1936
(7 U.S.C. 1a(49)); or a security-based
swap dealer as defined in section
3(a)(71) of the Securities Exchange Act
of 1934 (15 U.S.C. 78c(a)(71)).

Material swaps exposure for an entity
means that an entity and its affiliates
have an average daily aggregate no-
tional amount of non-cleared swaps,
non-cleared security-based swaps, for-
eign exchange forwards, and foreign ex-
change swaps with all counterparties
for June, July, and August of the pre-
vious calendar year that exceeds $8 bil-
lion, where such amount is calculated
only for business days. An entity shall
count the average daily aggregate no-
tional amount of a non-cleared swap, a
non-cleared security-based swap, a for-
eign exchange forward or a foreign ex-
change swap between the entity and an
affiliate only one time. For purposes of
this calculation, an entity shall not
count a swap or security-based swap
that is exempt pursuant to §1221.1(d).

Multilateral development bank means
the International Bank for Reconstruc-
tion and Development, the Multilateral
Investment Guarantee Agency, the
International Finance Corporation, the
Inter-American Development Bank,
the Asian Development Bank, the Afri-
can Development Bank, the European
Bank for Reconstruction and Develop-
ment, the European Investment Bank,
the European Investment Fund, the
Nordic Investment Bank, the Carib-
bean Development Bank, the Islamic
Development Bank, the Council of Eu-
rope Development Bank, and any other
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entity that provides financing for na-
tional or regional development in
which the U.S. government is a share-
holder or contributing member or
which FHFA determines poses com-
parable credit risk.

Non-cleared swap means a swap that
is not cleared by a derivatives clearing
organization registered with the Com-
modity Futures Trading Commission
pursuant to section 5b(a) of the Com-
modity Exchange Act of 1936 (7 U.S.C.
Ta-1(a)) or by a clearing organization
that the Commodity Futures Trading
Commission has exempted from reg-
istration by rule or order pursuant to
section 5b(h) of the Commodity Ex-
change Act of 1936 (7 U.S.C. Ta-1(h)).

Non-cleared security-based swap means
a security-based swap that is not, di-
rectly or indirectly, submitted to and
cleared by a clearing agency registered
with the U.S. Securities and Exchange
Commission pursuant to section 17A of
the Securities Exchange Act of 1934 (15
U.S.C. 78a-1) or by a clearing agency
that the U.S. Securities and Exchange
Commission has exempted from reg-
istration by rule or order pursuant to
section 17A of the Securities Exchange
Act of 1934 (15 U.S.C. 78q-1).

Prudential regulator has the meaning
specified in section 1a(39) of the Com-
modity Exchange Act of 1936 (7 U.S.C.
1a(39)).

Regulated entity means any regulated
entity as defined in section 1303(20) of
the Federal Housing Enterprises Finan-
cial Safety and Soundness Act of 1992,
as amended (12 U.S.C. 4502(20)).

Savings and loan holding company has
the meaning specified in section 10(n)
of the Home Owners’ Loan Act (12
U.S.C. 1467a(n)).

Securities holding company has the
meaning specified in section 618 of the
Dodd-Frank Wall Street Reform and
Consumer Protection Act (12 U.S.C.
1850a,).

Security-based swap has the meaning
specified in section 3(a)(68) of the Secu-
rities Exchange Act of 1934 (15 U.S.C.
78c(a)(68)).

Sovereign entity means a central gov-
ernment (including the U.S. govern-
ment) or an agency, department, min-
istry, or central bank of a central gov-
ernment.
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State means any State, common-
wealth, territory, or possession of the
United States, the District of Colum-
bia, the Commonwealth of Puerto Rico,
the Commonwealth of the Northern
Mariana Islands, American Samoa,
Guam, or the United States Virgin Is-
lands.

Subsidiary. A company is a subsidiary
of another company if:

(1) The company is consolidated by
the other company on financial state-
ments prepared in accordance with
U.S. Generally Accepted Accounting
Principles, the International Financial
Reporting Standards, or other similar
standards;

(2) For a company that is not subject
to such principles or standards, if con-
solidation as described in paragraph (1)
of this definition would have occurred
if such principles or standards had ap-
plied; or

(3) FHFA has determined that the
company is a subsidiary of another
company, based on FHFA’s conclusion
that either company provides signifi-
cant support to, or is materially sub-
ject to the risks of loss of, the other
company.

Swap has the meaning specified in
section 1a(47) of the Commodity Ex-
change Act of 1936 (7 U.S.C. 1a(47)).

Swap entity means a person that is
registered with the Commodity Fu-
tures Trading Commission as a swap
dealer or major swap participant pur-
suant to the Commodity Exchange Act
of 1936 (7 U.S.C. 1 et seq.), or a person
that is registered with the U.S. Securi-
ties and Exchange Commission as a se-
curity-based swap dealer or a major se-
curity-based swap participant pursuant
to the Securities Exchange Act of 1934
(15 U.S.C. 78a et seq.).

U.S. Government-sponsored enterprise
means an entity established or char-
tered by the U.S. government to serve
public purposes specified by federal
statute but whose debt obligations are
not explicitly guaranteed by the full
faith and credit of the U.S. govern-
ment.

Variation margin means collateral
provided by one Dparty to its
counterparty to meet the performance
of its obligations under one or more
non-cleared swaps or non-cleared secu-
rity-based swaps between the parties as
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a result of a change in value of such ob-
ligations since the last time such col-
lateral was provided.

Variation margin amount means the
cumulative mark-to-market change in
value to a covered swap entity of a
non-cleared swap or non-cleared secu-
rity-based swap, as measured from the
date it is entered into (or, in the case
of a non-cleared swap or non-cleared
security-based swap that has a positive
or negative value to a covered swap en-
tity on the date it is entered into, such
positive or negative value plus any cu-
mulative mark-to-market change in
value to the covered swap entity of a
non-cleared swap or non-cleared secu-
rity-based swap after such date), less
the value of all variation margin pre-
viously collected, plus the value of all
variation margin previously posted
with respect to such non-cleared swap
or non-cleared security-based swap.

[80 FR 74913, 74914, Nov. 30, 2015, as amended
at 83 FR 50813, Oct. 10, 2018]

§1221.3 Initial margin.

(a) Collection of margin. A covered
swap entity shall collect initial margin
with respect to any non-cleared swap
or non-cleared security-based swap
from a counterparty that is a financial
end user with material swaps exposure
or that is a swap entity in an amount
that is no less than the greater of:

(1) Zero; or

(2) The initial margin collection
amount for such non-cleared swap or
non-cleared security-based swap less
the initial margin threshold amount
(not including any portion of the ini-
tial margin threshold amount already
applied by the covered swap entity or
its affiliates to other non-cleared swaps
or non-cleared security-based swaps
with the counterparty or its affiliates),
as applicable.

(b) Posting of margin. A covered swap
entity shall post initial margin with
respect to any non-cleared swap or
non-cleared security-based swap to a
counterparty that is a financial end
user with material swaps exposure.
Such initial margin shall be in an
amount at least as large as the covered
swap entity would be required to col-
lect under paragraph (a) of this section
if it were in the place of the
counterparty.
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(¢c) Timing. A covered swap entity
shall comply with the initial margin
requirements described in paragraphs
(a) and (b) of this section on each busi-
ness day, for a period beginning on or
before the business day following the
day of execution and ending on the
date the non-cleared swap or non-
cleared security-based swap terminates
or expires.

(d) Other counterparties. A covered
swap entity is not required to collect
or post initial margin with respect to
any non-cleared swap or non-cleared
security-based swap described in
§1221.1(d). For any other non-cleared
swap or non-cleared security-based
swap between a covered swap entity
and a counterparty that is neither a fi-
nancial end user with a material swaps
exposure nor a swap entity, the covered
swap entity shall collect initial margin
at such times and in such forms and
such amounts (if any), that the covered
swap entity determines appropriately
addresses the credit risk posed by the
counterparty and the risks of such non-
cleared swap or non-cleared security-
based swap.

§1221.4 Variation margin.

(a) General. After the date on which a
covered swap entity enters into a non-
cleared swap or non-cleared security-
based swap with a swap entity or finan-
cial end user, the covered swap entity
shall collect variation margin equal to
the variation margin amount from the
counterparty to such non-cleared swap
or non-cleared security-based swap
when the amount is positive and post
variation margin equal to the variation
margin amount to the counterparty to
such non-cleared swap or non-cleared
security-based swap when the amount
is negative.

(b) Timing. A covered swap entity
shall comply with the variation margin
requirements described in paragraph
(a) of this section on each business day,
for a period beginning on or before the
business day following the day of exe-
cution and ending on the date the non-
cleared swap or non-cleared security
based swap terminates or expires.

(c) Other counterparties. A covered
swap entity is not required to collect
or post variation margin with respect
to any non-cleared swap or non-cleared
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security-based swap described in
§1221.1(d). For any other non-cleared
swap or non-cleared security-based
swap between a covered swap entity
and a counterparty that is neither a fi-
nancial end user nor a swap entity, the
covered swap entity shall collect vari-
ation margin at such times and in such
forms and such amounts (if any), that
the covered swap entity determines ap-
propriately addresses the credit risk
posed by the counterparty and the
risks of such non-cleared swap or non-
cleared security-based swap.

§1221.5 Netting arrangements, min-
imum transfer amount, and satis-
faction of collecting and posting re-
quirements.

(a) Netting arrangements. (1) For pur-
poses of calculating and complying
with the initial margin requirements of
§.3 using an initial margin model as de-
scribed in §1221.8, or with the variation
margin requirements of §1221.4, a cov-
ered swap entity may net non-cleared
swaps or non-cleared security-based
swaps in accordance with this sub-
section.

(2) To the extent that one or more
non-cleared swaps or non-cleared secu-
rity-based swaps are executed pursuant
to an eligible master netting agree-
ment between a covered swap entity
and its counterparty that is a swap en-
tity or financial end user, a covered
swap entity may calculate and comply
with the applicable requirements of
this part on an aggregate net basis
with respect to all non-cleared swaps
and non-cleared security-based swaps
governed by such agreement, subject to
paragraph (a)(3) of this section.

(3)(i) Except as permitted in para-
graph (a)(3)(ii) of this section, if an eli-
gible master netting agreement covers
non-cleared swaps and non-cleared se-
curity-based swaps entered into on or
after the applicable compliance date
set forth in §1221.1(e) or (g), all the
non-cleared swaps and non-cleared se-
curity-based swaps covered by that
agreement are subject to the require-
ments of this part and included in the
aggregate netting portfolio for the pur-
poses of calculating and complying
with the margin requirements of this
part.
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(ii) An eligible master netting agree-
ment may identify one or more sepa-
rate netting portfolios that independ-
ently meet the requirements in para-
graph (1) of the definition of ‘‘Eligible
master netting agreement’” in §1221.2
and to which collection and posting of
margin applies on an aggregate net
basis separate from and exclusive of
any other non-cleared swaps or non-
cleared security-based swaps covered
by the eligible master netting agree-
ment. Any such netting portfolio that
contains any non-cleared swap or non-
cleared security-based swap entered
into on or after the applicable compli-
ance date set forth in §1221.1(e) or (g) is
subject to the requirements of this
part. Any such netting portfolio that
contains only non-cleared swaps or
non-cleared security-based swaps en-
tered into before the applicable compli-
ance date is not subject to the require-
ments of this part.

(4) If a covered swap entity cannot
conclude after sufficient legal review
with a well-founded basis that the net-
ting agreement described in this sec-
tion meets the definition of eligible
master netting agreement set forth in
§1221.2, the covered swap entity must
treat the non-cleared swaps and non-
cleared security based swaps covered
by the agreement on a gross basis for
the purposes of calculating and com-
plying with the requirements of this
part to collect margin, but the covered
swap entity may net those non-cleared
swaps and non-cleared security-based
swaps in accordance with paragraphs
(a)(1) through (3) of this section for the
purposes of calculating and complying
with the requirements of this part to
post margin.

(b) Minimum transfer amount. Not-
withstanding §1221.3 or §1221.4, a cov-
ered swap entity is not required to col-
lect or post margin pursuant to this
part with respect to a particular
counterparty unless and until the com-
bined amount of initial margin and
variation margin that is required pur-
suant to this part to be collected or
posted and that has not yet been col-
lected or posted with respect to the
counterparty is greater than $500,000.

(c) Satisfaction of collecting and post-
ing requirements. A covered swap entity
shall not be deemed to have violated
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its obligation to collect or post margin
from or to a counterparty under
§1221.3, §1221.4, or §1221.6(e) if:

(1) The counterparty has refused or
otherwise failed to provide or accept
the required margin to or from the cov-
ered swap entity; and

(2) The covered swap entity has:

(i) Made the necessary efforts to col-
lect or post the required margin, in-
cluding the timely initiation and con-
tinued pursuit of formal dispute resolu-
tion mechanisms, or has otherwise
demonstrated upon request to the sat-
isfaction of FHF A that it has made ap-
propriate efforts to collect or post the
required margin; or

(ii) Commenced termination of the
non-cleared swap or non-cleared secu-
rity-based swap with the counterparty
promptly following the applicable cure
period and notification requirements.

§1221.6 Eligible collateral.

(a) Non-cleared swaps and non-cleared
security-based swaps with a swap entity.
For a non-cleared swap or non-cleared
security-based swap with a swap enti-
ty, a covered swap entity shall collect
initial margin and variation margin re-
quired pursuant to this part solely in
the form of the following types of col-
lateral:

(1) Immediately available cash funds
that are denominated in:

(i) U.S. dollars or another major cur-
rency; or

(ii) The currency of settlement for
the non-cleared swap or non-cleared se-
curity-based swap;

(2) With respect to initial margin
only:

(i) A security that is issued by, or un-
conditionally guaranteed as to the
timely payment of principal and inter-
est by, the U.S. Department of the
Treasury;

(i) A security that is issued by, or
unconditionally guaranteed as to the
timely payment of principal and inter-
est by, a U.S. government agency
(other than the U.S. Department of
Treasury) whose obligations are fully
guaranteed by the full faith and credit
of the United States government;

(iii) A security that is issued by, or
fully guaranteed as to the payment of
principal and interest by, the European
Central Bank or a sovereign entity
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that is assigned no higher than a 20
percent risk weight under 12 CFR part
324;

(iv) A publicly traded debt security
issued by, or an asset-backed security
fully guaranteed as to the payment of
principal and interest by, a U.S. Gov-
ernment-sponsored enterprise that is
operating with capital support or an-
other form of direct financial assist-
ance received from the U.S. govern-
ment that enables the repayments of
the U.S. Government-sponsored enter-
prise’s eligible securities;

(v) A publicly traded debt security
that meets the definition of ‘“‘Invest-
ment quality’ in §1267.1 of this chapter
and is issued by a U.S. Government-
sponsored enterprise not operating
with capital support or another form of
direct financial assistance from the
U.S. government, and is not an asset-
backed security;

(vi) A security that is issued by, or
fully guaranteed as to the payment of
principal and interest by, the Bank for
International Settlements, the Inter-
national Monetary Fund, or a multilat-
eral development bank;

(vii) A security solely in the form of:

(A) Publicly traded debt not other-
wise described in paragraph (a)(2) of
this section that meets the definition
of “Investment quality” in §1267.1 of
this chapter and is not an asset-backed
security;

(B) Publicly traded common equity
that is included in:

(I) The Standard & Poor’s Composite
1500 Index or any other similar index of
liquid and readily marketable equity
securities as determined by FHFA; or

(2) An index that a covered swap enti-
ty’s supervisor in a foreign jurisdiction
recognizes for purposes of including
publicly traded common equity as ini-
tial margin under applicable regu-
latory policy, if held in that foreign ju-
risdiction;

(viii) Securities in the form of re-
deemable securities in a pooled invest-
ment fund representing the security-
holder’s proportional interest in the
fund’s net assets and that are issued
and redeemed only on the basis of the
market value of the fund’s net assets
prepared each business day after the
security-holder makes its investment
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commitment or redemption request to
the fund, if:

(A) The fund’s investments are lim-
ited to the following:

(I) Securities that are issued by, or
unconditionally guaranteed as to the
timely payment of principal and inter-
est by, the U.S. Department of the
Treasury, and immediately-available
cash funds denominated in U.S. dollars;
or

(2) Securities denominated in a com-
mon currency and issued by, or fully
guaranteed as to the payment of prin-
cipal and interest by, the European
Central Bank or a sovereign entity
that is assigned no higher than a 20
percent risk weight under 12 CFR part
324, and immediately-available cash
funds denominated in the same cur-
rency; and

(B) Assets of the fund may not be
transferred through securities lending,
securities borrowing, repurchase agree-
ments, reverse repurchase agreements,
or other means that involve the fund
having rights to acquire the same or
similar assets from the transferee; or

(ix) Gold.

(b) Non-cleared swaps and non-cleared
security-based swaps with a financial end
user. For a non-cleared swap or non-
cleared security-based swap with a fi-
nancial end user, a covered swap entity
shall collect and post initial margin
and variation margin required pursu-
ant to this part solely in the form of
the following types of collateral:

(1) Immediately available cash funds
that are denominated in:

(i) U.S. dollars or another major cur-
rency. or

(ii) The currency of settlement for
the non-cleared swap or non-cleared se-
curity-based swap;

(2) A security that is issued by, or un-
conditionally guaranteed as to the
timely payment of principal and inter-
est by, the U.S. Department of the
Treasury;

(3) A security that is issued by, or un-
conditionally guaranteed as to the
timely payment of principal and inter-
est by, a U.S. government agency
(other than the U.S. Department of
Treasury) whose obligations are fully
guaranteed by the full faith and credit
of the United States government;
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(4) A security that is issued by, or
fully guaranteed as to the payment of
principal and interest by, the European
Central Bank or a sovereign entity
that is assigned no higher than a 20
percent risk weight under 12 CFR part
324;

(6) A publicly traded debt security
issued by, or an asset-backed security
fully guaranteed as to the payment of
principal and interest by, a U.S. Gov-
ernment-sponsored enterprise that is
operating with capital support or an-
other form of direct financial assist-
ance received from the U.S. govern-
ment that enables the repayments of
the U.S. Government-sponsored enter-
prise’s eligible securities;

(6) A publicly traded debt security
that meets the definition of ‘“‘Invest-
ment quality’ in §1267.1 of this chapter
and is issued by a U.S. Government-
sponsored enterprise not operating
with capital support or another form of
direct financial assistance from the
U.S. government, and is not an asset-
backed security;

(7 A security that is issued by, or
fully guaranteed as to the payment of
principal and interest by, the Bank for
International Settlements, the Inter-
national Monetary Fund, or a multilat-
eral development bank;

(8) A security solely in the form of:

(i) Publicly traded debt not otherwise
described in this paragraph (b) that
meets the definition of ‘“‘Investment
quality’ in §1267.1 of this chapter and
is not an asset-backed security;

(ii) Publicly traded common equity
that is included in:

(A) The Standard & Poor’s Composite
1500 Index or any other similar index of
liquid and readily marketable equity
securities as determined by FHFA; or

(B) An index that a covered swap en-
tity’s supervisor in a foreign jurisdic-
tion recognizes for purposes of includ-
ing publicly traded common equity as
initial margin under applicable regu-
latory policy, if held in that foreign ju-
risdiction;

(9) Securities in the form of redeem-
able securities in a pooled investment
fund representing the security-holder’s
proportional interest in the fund’s net
assets and that are issued and re-
deemed only on the basis of the market
value of the fund’s net assets prepared
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each business day after the security-
holder makes its investment commit-
ment or redemption request to the
fund, if:

(i) The fund’s investments are lim-
ited to the following:

(A) Securities that are issued by, or
unconditionally guaranteed as to the
timely payment of principal and inter-
est by, the U.S. Department of the
Treasury, and immediately-available
cash funds denominated in U.S. dollars;
or

(B) Securities denominated in a com-
mon currency and issued by, or fully
guaranteed as to the payment of prin-
cipal and interest by, the European
Central Bank or a sovereign entity
that is assigned no higher than a 20
percent risk weight under 12 CFR part
324, and immediately-available cash
funds denominated in the same cur-
rency; and

(ii) Assets of the fund may not be
transferred through securities lending,
securities borrowing, repurchase agree-
ments, reverse repurchase agreements,
or other means that involve the fund
having rights to acquire the same or
similar assets from the transferee; or

(10) Gold.

(c)(1) The value of any eligible collat-
eral collected or posted to satisfy mar-
gin requirements pursuant to this part
is subject to the sum of the following
discounts, as applicable:

(i) An 8 percent discount for vari-
ation margin collateral denominated in
a currency that is not the currency of
settlement for the non-cleared swap or
non-cleared security-based swap, ex-
cept for immediately available cash
funds denominated in U.S. dollars or
another major currency;

(ii) An 8 percent discount for initial
margin collateral denominated in a
currency that is not the currency of
settlement for the non-cleared swap or
non-cleared security-based swap, ex-
cept for eligible types of collateral de-
nominated in a single termination cur-
rency designated as payable to the non-
posting counterparty as part of the eli-
gible master netting agreement; and

(iii) For variation and initial margin
non-cash collateral, the discounts de-
scribed in appendix B of this part.

(2) The value of variation margin or
initial margin collateral is computed
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as the product of the cash or market
value of the eligible collateral asset
times one minus the applicable dis-
counts pursuant to paragraph (c)(1) of
this section expressed in percentage
terms. The total value of all variation
margin or initial margin collateral is
calculated as the sum of those values
for each eligible collateral asset.

(d) Notwithstanding paragraphs (a)
and (b) of this section, eligible collat-
eral for initial margin and variation
margin required by this part does not
include a security issued by:

(1) The party or an affiliate of the
party pledging such collateral;

(2) A bank holding company, a sav-
ings and loan holding company, a U.S.
intermediate holding company estab-
lished or designated for purposes of
compliance with 12 CFR 252.153, a for-
eign bank, a depository institution, a
market intermediary, a company that
would be any of the foregoing if it were
organized under the laws of the United
States or any State, or an affiliate of
any of the foregoing institutions; or

(3) A nonbank financial institution
supervised by the Board of Governors
of the Federal Reserve System under
Title I of the Dodd-Frank Wall Street
Reform and Consumer Protection Act
(12 U.S.C. 5323).

(e) A covered swap entity shall mon-
itor the market value and eligibility of
all collateral collected and posted to
satisfy the minimum initial margin
and minimum variation margin re-
quirements of this part. To the extent
that the market value of such collat-
eral has declined, the covered swap en-
tity shall promptly collect or post such
additional eligible collateral as is nec-
essary to maintain compliance with
the margin requirements of this part.
To the extent that the collateral is no
longer eligible, the covered swap entity
shall promptly collect or post suffi-
cient eligible replacement collateral to
comply with the margin requirements
of this part.

(f) A covered swap entity may collect
or post initial margin and variation
margin that is required by §1221.3(d) or
§1221.4(c) or that is not required pursu-
ant to this part in any form of collat-
eral.

[80 FR 74914, Nov. 30, 2015]
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§1221.7 Segregation of collateral.

(a) A covered swap entity that posts
any collateral other than for variation
margin with respect to a non-cleared
swap or a non-cleared security-based
swap shall require that all funds or
other property other than variation
margin provided by the covered swap
entity be held by one or more
custodians that are not the covered
swap entity or counterparty and not
affiliates of the covered swap entity or
the counterparty.

(b) A covered swap entity that col-
lects initial margin required by
§1221.3(a) with respect to a non-cleared
swap or a non-cleared security-based
swap shall require that such initial
margin be held by one or more
custodians that are not the covered
swap entity or counterparty and not
affiliates of the covered swap entity or
the counterparty.

(c) For purposes of paragraphs (a) and
(b) of this section, the custodian must
act pursuant to a custody agreement
that:

(1) Prohibits the custodian from re-
hypothecating, repledging, reusing, or
otherwise transferring (through securi-
ties lending, securities borrowing, re-
purchase agreement, reverse repur-
chase agreement or other means) the
collateral held by the custodian, except
that cash collateral may be held in a
general deposit account with the custo-
dian if the funds in the account are
used to purchase an asset described in
§1221.6(a)(2) or (b), such asset is held in
compliance with this §1221.7, and such
purchase takes place within a time pe-
riod reasonably necessary to consum-
mate such purchase after the cash col-
lateral is posted as initial margin; and

(2) Is a legal, valid, binding, and en-
forceable agreement under the laws of
all relevant jurisdictions, including in
the event of bankruptcy, insolvency, or
a similar proceeding.

(d) Notwithstanding paragraph (c)(1)
of this section, a custody agreement
may permit the posting party to sub-
stitute or direct any reinvestment of
posted collateral held by the custodian,
provided that, with respect to collat-
eral collected by a covered swap entity
pursuant to §1221.3(a) or posted by a
covered swap entity pursuant to
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§1221.3(b), the agreement requires the
posting party to:

(1) Substitute only funds or other
property that would qualify as eligible
collateral under §1221.6, and for which
the amount net of applicable discounts
described in appendix B of this part
would be sufficient to meet the re-
quirements of §1221.3; and

(2) Direct reinvestment of funds only
in assets that would qualify as eligible
collateral under §1221.6, and for which
the amount net of applicable discounts
described in appendix B of this part
would be sufficient to meet the re-
quirements of §1221.3.

§1221.8 Initial margin models and
standardized amounts.
(a) Standardizced amounts. Unless a

covered swap entity’s initial margin
model conforms to the requirements of
this section, the covered swap entity
shall calculate the amount of initial
margin required to be collected or
posted for one or more non-cleared
swaps or non-cleared security-based
swaps with a given counterparty pursu-
ant to §1221.3 on a daily basis pursuant
to appendix A of this part.

(b) Use of initial margin models. A cov-
ered swap entity may calculate the
amount of initial margin required to be
collected or posted for one or more
non-cleared swaps or non-cleared secu-
rity-based swaps with a given
counterparty pursuant to §1221.3 on a
daily basis using an initial margin
model only if the initial margin model
meets the requirements of this section.

(c) Requirements for initial margin
model. (1) A covered swap entity must
obtain the prior written approval of
FHFA before using any initial margin
model to calculate the initial margin
required in this part.

(2) A covered swap entity must dem-
onstrate that the initial margin model
satisfies all of the requirements of this
section on an ongoing basis.

(3) A covered swap entity must notify
FHFA in writing 60 days prior to:

(i) Extending the use of an initial
margin model that FHFA has approved
under this section to an additional
product type;

(ii) Making any change to any initial
margin model approved by FHFA under
this section that would result in a ma-
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terial change in the covered swap enti-
ty’s assessment of initial margin re-
quirements; or

(iii) Making any material change to
modeling assumptions used by the ini-
tial margin model.

(4) FHFA may rescind its approval of
the use of any initial margin model, in
whole or in part, or may impose addi-
tional conditions or requirements if
FHFA determines, in its sole discre-
tion, that the initial margin model no
longer complies with this section.

(d) Quantitative requirements. (1) The
covered swap entity’s initial margin
model must calculate an amount of ini-
tial margin that is equal to the poten-
tial future exposure of the non-cleared
swap, non-cleared security-based swap
or netting portfolio of non-cleared
swaps or mnon-cleared security-based
swaps covered by an eligible master
netting agreement. Potential future
exposure is an estimate of the one-
tailed 99 percent confidence interval
for an increase in the value of the non-
cleared swap, non-cleared security-
based swap or netting portfolio of non-
cleared swaps or non-cleared security-
based swaps due to an instantaneous
price shock that is equivalent to a
movement in all material underlying
risk factors, including prices, rates,
and spreads, over a holding period
equal to the shorter of ten business
days or the maturity of the non-cleared
swap, non-cleared security-based swap
or netting portfolio.

(2) All data used to calibrate the ini-
tial margin model must be based on an
equally weighted historical observa-
tion period of at least one year and not
more than five years and must incor-
porate a period of significant financial
stress for each broad asset class that is
appropriate to the non-cleared swaps
and non-cleared security-based swaps
to which the initial margin model is
applied.

(3) The covered swap entity’s initial
margin model must use risk factors
sufficient to measure all material price
risks inherent in the transactions for
which initial margin is being cal-
culated. The risk categories must in-
clude, but should not be limited to, for-
eign exchange or interest rate risk,
credit risk, equity risk, and commodity
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risk, as appropriate. For material expo-
sures in significant currencies and
markets, modeling techniques must
capture spread and basis risk and must
incorporate a sufficient number of seg-
ments of the yield curve to capture dif-
ferences in volatility and imperfect
correlation of rates along the yield
curve.

(4) In the case of a non-cleared cross-
currency swap, the covered swap enti-
ty’s initial margin model need not rec-
ognize any risks or risk factors associ-
ated with the fixed, physically-settled
foreign exchange transaction associ-
ated with the exchange of principal
embedded in the non-cleared cross-cur-
rency swap. The initial margin model
must recognize all material risks and
risk factors associated with all other
payments and cash flows that occur
during the life of the non-cleared cross-
currency swap.

(5) The initial margin model may cal-
culate initial margin for a non-cleared
swap or non-cleared security-based
swap or a netting portfolio of non-
cleared swaps or non-cleared security-
based swaps covered by an eligible
master netting agreement. It may re-
flect offsetting exposures, diversifica-
tion, and other hedging benefits for
non-cleared swaps and non-cleared se-
curity-based swaps that are governed
by the same eligible master netting
agreement by incorporating empirical
correlations within the following broad
risk categories, provided the covered
swap entity validates and dem-
onstrates the reasonableness of its
process for modeling and measuring
hedging benefits: Commodity, credit,
equity, and foreign exchange or inter-
est rate. Empirical correlations under
an eligible master netting agreement
may be recognized by the initial mar-
gin model within each broad risk cat-
egory, but not across broad risk cat-
egories.

(6) If the initial margin model does
not explicitly reflect offsetting expo-
sures, diversification, and hedging ben-
efits between subsets of non-cleared
swaps or non-cleared security-based
swaps within a broad risk category, the
covered swap entity must calculate an
amount of initial margin separately for
each subset within which such rela-
tionships are explicitly recognized by
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the initial margin model. The sum of
the initial margin amounts calculated
for each subset of non-cleared swaps
and non-cleared security-based swaps
within a broad risk category will be
used to determine the aggregate initial
margin due from the counterparty for
the portfolio of non-cleared swaps and
non-cleared security-based swaps with-
in the broad risk category.

(7) The sum of the initial margin
amounts calculated for each broad risk
category will be used to determine the
aggregate initial margin due from the
counterparty.

(8) The initial margin model may not
permit the calculation of any initial
margin collection amount to be offset
by, or otherwise take into account, any
initial margin that may be owed or
otherwise payable by the covered swap
entity to the counterparty.

(9) The initial margin model must in-
clude all material risks arising from
the nonlinear price characteristics of
option positions or positions with em-
bedded optionality and the sensitivity
of the market value of the positions to
changes in the volatility of the under-
lying rates, prices, or other material
risk factors.

(10) The covered swap entity may not
omit any risk factor from the calcula-
tion of its initial margin that the cov-
ered swap entity uses in its initial mar-
gin model unless it has first dem-
onstrated to the satisfaction of FHFA
that such omission is appropriate.

(11) The covered swap entity may not
incorporate any proxy or approxima-
tion used to capture the risks of the
covered swap entity’s non-cleared
swaps or mnon-cleared security-based
swaps unless it has first demonstrated
to the satisfaction of FHFA that such
proxy or approximation is appropriate.

(12) The covered swap entity must
have a rigorous and well-defined proc-
ess for re-estimating, re-evaluating,
and updating its internal margin model
to ensure continued applicability and
relevance.

(13) The covered swap entity must re-
view and, as necessary, revise the data
used to calibrate the initial margin
model at least annually, and more fre-
quently as market conditions warrant,
to ensure that the data incorporate a
period of significant financial stress
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appropriate to the non-cleared swaps
and non-cleared security-based swaps
to which the initial margin model is
applied.

(14) The level of sophistication of the
initial margin model must be commen-
surate with the complexity of the non-
cleared swaps and non-cleared secu-
rity-based swaps to which it is applied.
In calculating an initial margin collec-
tion amount, the initial margin model
may make use of any of the generally
accepted approaches for modeling the
risk of a single instrument or portfolio
of instruments.

(15) FHFA may in its sole discretion
require a covered swap entity using an
initial margin model to collect a great-
er amount of initial margin than that
determined by the covered swap enti-
ty’s initial margin model if FHFA de-
termines that the additional collateral
is appropriate due to the nature, struc-
ture, or characteristics of the covered
swap entity’s transaction(s), or is com-
mensurate with the risks associated
with the transaction(s).

(e) Periodic review. A covered swap en-
tity must periodically, but no less fre-
quently than annually, review its ini-
tial margin model in light of develop-
ments in financial markets and mod-
eling technologies, and enhance the
initial margin model as appropriate to
ensure that the initial margin model
continues to meet the requirements for
approval in this section.

(f) Control, oversight, and validation
mechanisms. (1) The covered swap enti-
ty must maintain a risk control unit
that reports directly to senior manage-
ment and is independent from the busi-
ness trading units.

(2) The covered swap entity’s risk
control unit must validate its initial
margin model prior to implementation
and on an ongoing basis. The covered
swap entity’s validation process must
be independent of the development, im-
plementation, and operation of the ini-
tial margin model, or the validation
process must be subject to an inde-
pendent review of its adequacy and ef-
fectiveness. The validation process
must include:

(i) An evaluation of the conceptual
soundness of (including developmental
evidence supporting) the initial margin
model;
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(ii) An ongoing monitoring process
that includes verification of processes
and benchmarking by comparing the
covered swap entity’s initial margin
model outputs (estimation of initial
margin) with relevant alternative in-
ternal and external data sources or es-
timation techniques. The benchmark(s)
must address the chosen model’s limi-
tations. When applicable, the covered
swap entity should consider bench-
marks that allow for non-normal dis-
tributions such as historical and Monte
Carlo simulations. When applicable,
validation shall include benchmarking
against observable margin standards to
ensure that the initial margin required
is not less than what a derivatives
clearing organization or a clearing
agency would require for similar
cleared transactions; and

(iii) An outcomes analysis process
that includes backtesting the initial
margin model. This analysis must rec-
ognize and compensate for the chal-
lenges inherent in back-testing over
periods that do not contain significant
financial stress.

(3) If the validation process reveals
any material problems with the initial
margin model, the covered swap entity
must promptly notify FHFA of the
problems, describe to FHFA any reme-
dial actions being taken, and adjust
the initial margin model to ensure an
appropriately conservative amount of
required initial margin is being cal-
culated.

(4) The covered swap entity must
have an internal audit function inde-
pendent of business-line management
and the risk control unit that at least
annually assesses the effectiveness of
the controls supporting the covered
swap entity’s initial margin model
measurement systems, including the
activities of the business trading units
and risk control unit, compliance with
policies and procedures, and calcula-
tion of the covered swap entity’s initial
margin requirements under this part.
At least annually, the internal audit
function must report its findings to the
covered swap entity’s board of direc-
tors or a committee thereof.

(g) Documentation. The covered swap
entity must adequately document all
material aspects of its initial margin
model, including the management and
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valuation of the non-cleared swaps and
non-cleared security-based swaps to
which it applies, the control, oversight,
and validation of the initial margin
model, any review processes and the re-
sults of such processes.

(h) Escalation procedures. The covered
swap entity must adequately document
internal authorization procedures, in-
cluding escalation procedures, that re-
quire review and approval of any
change to the initial margin calcula-
tion under the initial margin model,
demonstrable analysis that any basis
for any such change is consistent with
the requirements of this section, and
independent review of such demon-
strable analysis and approval.

§1221.9 Cross-border application of
margin requirements.

(a) Transactions to which this rule does
not apply. The requirements of §§1221.3
through 1221.8 and §§1221.10 through
1221.12 shall not apply to any foreign
non-cleared swap or foreign non-
cleared security-based swap of a for-
eign covered swap entity.

(b) For purposes of this section, a for-
eign mon-cleared swap or foreign non-
cleared security-based swap is any non-
cleared swap or non-cleared security-
based swap with respect to which nei-
ther the counterparty to the foreign
covered swap entity nor any party that
provides a guarantee of either party’s
obligations under the non-cleared swap
or non-cleared security-based swap is:

(1) An entity organized under the
laws of the United States or any State
(including a U.S. branch, agency, or
subsidiary of a foreign bank) or a nat-
ural person who is a resident of the
United States;

(2) A branch or office of an entity or-
ganized under the laws of the United
States or any State; or

(3) A swap entity that is a subsidiary
of an entity that is organized under the
laws of the United States or any State.

(c) For purposes of this section, a for-
eign covered swap entity is any covered
swap entity that is not:

(1) An entity organized under the
laws of the United States or any State,
including a U.S. branch, agency, or
subsidiary of a foreign bank;

§1221.9

(2) A branch or office of an entity or-
ganized under the laws of the United
States or any State; or

(3) An entity that is a subsidiary of
an entity that is organized under the
laws of the United States or any State.

(d) Transactions for which substituted
compliance determination may apply—(1)
Determinations and reliance. For non-
cleared swaps and non-cleared secu-
rity-based swaps entered into by cov-
ered swap entities described in para-
graph (d)(3) of this section, a covered
swap entity may satisfy the provisions
of this part by complying with the for-
eign regulatory framework for non-
cleared swaps and non-cleared secu-
rity-based swaps that the prudential
regulators jointly, conditionally or un-
conditionally, determine by public
order satisfy the corresponding re-
quirements of §§1221.3 through 1221.8
and §§1221.10 through 1221.12.

(2) Standard. In determining whether
to make a determination under para-
graph (d)(1) of this section, the pruden-
tial regulators will consider whether
the requirements of such foreign regu-
latory framework for non-cleared
swaps and non-cleared security-based
swaps applicable to such covered swap
entities are comparable to the other-
wise applicable requirements of this
part and appropriate for the safe and
sound operation of the covered swap
entity, taking into account the risks
associated with non-cleared swaps and
non-cleared security-based swaps.

(3) Covered swap entities eligible for
substituted compliance. A covered swap
entity may rely on a determination
under paragraph (d)(1) of this section
only if:

(1) The covered swap entity’s obliga-
tions under the non-cleared swap or
non-cleared security-based swap do not
have a guarantee from:

(A) An entity organized under the
laws of the United States or any State
(other than a U.S. branch or agency of
a foreign bank) or a natural person who
is a resident of the United States; or

(B) A branch or office of an entity or-
ganized under the laws of the United
States or any State; and

(ii) The covered swap entity is:

(A) A foreign covered swap entity;

(B) A U.S. branch or agency of a for-
eign bank; or
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(C) An entity that is not organized
under the laws of the United States or
any State and is a subsidiary of a de-
pository institution, Edge corporation,
or agreement corporation.

(4) Compliance with foreign margin col-
lection requirement. A covered swap en-
tity satisfies its requirement to post
initial margin under §1221.3(b) by post-
ing to its counterparty initial margin
in the form and amount, and at such
times, that its counterparty is required
to collect pursuant to a foreign regu-
latory framework, provided that the
counterparty is subject to the foreign
regulatory framework and the pruden-
tial regulators have made a determina-
tion under paragraph (d)(1) of this sec-
tion, unless otherwise stated in that
determination, and the counterparty’s
obligations under the non-cleared swap
or non-cleared security-based swap do
not have a guarantee from:

(i) An entity organized under the
laws of the United States or any State
(including a U.S. branch, agency, or
subsidiary of a foreign bank) or a nat-
ural person who is a resident of the
United States; or

(ii) A branch or office of an entity or-
ganized under the laws of the United
States or any State.

(e) Requests for determinations. (1) A
covered swap entity described in para-
graph (d)(3) of this section may request
that the prudential regulators make a
determination pursuant to this section.
A request for a determination must in-
clude a description of:

(i) The scope and objectives of the
foreign regulatory framework for non-
cleared swaps and non-cleared secu-
rity-based swaps;

(ii) The specific provisions of the for-
eign regulatory framework for non-
cleared swaps and non-cleared secu-
rity-based swaps that govern:

(A) The scope of transactions cov-
ered;

(B) The determination of the amount
of initial margin and variation margin
required and how that amount is cal-
culated;

(C) The timing of margin require-
ments;

(D) Any documentation
ments;

(E) The forms of eligible collateral;

require-

12 CFR Ch. XII (1-1-21 Edition)
(F) Any segregation and
rehypothecation requirements; and

(G) The approval process and stand-
ards for models used in calculating ini-
tial margin and variation margin;

(iii) The supervisory compliance pro-
gram and enforcement authority exer-
cised by a foreign financial regulatory
authority or authorities in such sys-
tem to support its oversight of the ap-
plication of the non-cleared swap or
non-cleared security-based swap regu-
latory framework and how that frame-
work applies to the non-cleared swaps
or non-cleared security-based swaps of
the covered swap entity; and

(iv) Any other descriptions and docu-
mentation that the prudential regu-
lators determine are appropriate.

(2) A covered swap entity described in
paragraph (d)(3) of this section may
make a request under this section only
if the non-cleared swap or non-cleared
security-based swap activities of the
covered swap entity are directly super-
vised by the authorities administering
the foreign regulatory framework for
non-cleared swaps and non-cleared se-
curity-based swaps.

(f) Segregation unavailable. Sections
1221.3(b) and 1221.7 do not apply to a
non-cleared swap or non-cleared secu-
rity-based swap entered into by:

(1) A foreign branch of a covered
swap entity that is a depository insti-
tution; or

(2) A covered swap entity that is not
organized under the laws of the United
States or any State and is a subsidiary
of a depository institution, Edge cor-
poration, or agreement corporation, if:

(i) Inherent limitations in the legal
or operational infrastructure in the
foreign jurisdiction make it impracti-
cable for the covered swap entity and
the counterparty to post any form of
eligible initial margin collateral recog-
nized pursuant to §1221.6(b) in compli-
ance with the segregation require-
ments of §1221.7;

(ii) The covered swap entity is sub-
ject to foreign regulatory restrictions
that require the covered swap entity to
transact in the non-cleared swap or
non-cleared security-based swap with
the counterparty through an establish-
ment within the foreign jurisdiction
and do not accommodate the posting of
collateral for the non-cleared swap or
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non-cleared security-based swap out-
side the jurisdiction;

(iii) The counterparty to the non-
cleared swap or non-cleared security-
based swap is not, and the counter-
party’s obligations under the non-
cleared swap or non-cleared security-
based swap do not have a guarantee
from:

(A) An entity organized under the
laws of the United States or any State
(including a U.S. branch, agency, or
subsidiary of a foreign bank) or a nat-
ural person who is a resident of the
United States; or

(B) A branch or office of an entity or-
ganized under the laws of the United
States or any State;

(iv) The covered swap entity collects
initial margin for the non-cleared swap
or non-cleared security-based swap in
accordance with §1221.3(a) in the form
of cash pursuant to §1221.6(b)(1), and
posts and collects variation margin in
accordance with §1221.4(a) in the form
of cash pursuant to §1221.6(b)(1); and

(v) FHFA provides the covered swap
entity with prior written approval for
the covered swap entity’s reliance on
this paragraph (f) for the foreign juris-
diction.

(g) Guarantee means an arrangement
pursuant to which one party to a non-
cleared swap or non-cleared security-
based swap has rights of recourse
against a third-party guarantor, with
respect to its counterparty’s obliga-
tions under the non-cleared swap or
non-cleared security-based swap. For
these purposes, a party to a non-
cleared swap or non-cleared security-
based swap has rights of recourse
against a guarantor if the party has a
conditional or unconditional legally
enforceable right to receive or other-
wise collect, in whole or in part, pay-
ments from the guarantor with respect
to its counterparty’s obligations under
the non-cleared swap or non-cleared se-
curity-based swap. In addition, any ar-
rangement pursuant to which the guar-
antor has a conditional or uncondi-
tional legally enforceable right to re-
ceive or otherwise collect, in whole or
in part, payments from any other third
party guarantor with respect to the
counterparty’s obligations under the
non-cleared swap or non-cleared secu-
rity-based swap, such arrangement will

§1221.10

be deemed a guarantee of the counter-
party’s obligations under the non-
cleared swap or non-cleared security-
based swap by the other guarantor.

(h)(1) A covered swap entity de-
scribed in paragraphs (d)(3)(i) and (ii)
of this section is not subject to the re-
quirements of §1221.3(a) or §1221.11(a)
for any non-cleared swap or non-
cleared security-based swap executed
with an affiliate of the covered swap
entity; and

(2) For purposes of paragraph (h)(1) of
this section, ‘‘affiliate’” has the same
meaning provided in §1221.11(d).

[80 FR 74913, Nov. 30, 2015, as amended at 85
FR 39779, July 1, 2020]

§1221.10 Documentation
matters.

of margin

A covered swap entity shall execute
trading documentation with each
counterparty that is either a swap en-
tity or financial end user regarding
credit support arrangements that:

(a) Provides the covered swap entity
and its counterparty with the contrac-
tual right to collect and post initial
margin and variation margin in such
amounts, in such form, and under such
circumstances as are required by this
part, and at such time as initial mar-
gin or variation margin is required to
be collected or posted under §1221.3 or
§1221.4, as applicable; and

(b) Specifies:

(1) The methods, procedures, rules,
and inputs for determining the value of
each non-cleared swap or non-cleared
security-based swap for purposes of cal-
culating variation margin require-
ments; and

(2) The procedures by which any dis-
putes concerning the valuation of non-
cleared swaps or non-cleared security-
based swaps, or the valuation of assets
collected or posted as initial margin or
variation margin, may be resolved; and

(c) Describes the methods, proce-
dures, rules, and inputs used to cal-
culate initial margin for non-cleared
swaps and non-cleared security based
swaps entered into between the covered
swap entity and the counterparty.

[80 FR 74913, Nov. 30, 2015, as amended at 85
FR 39779, July 1, 2020]
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§1221.11 Special rules for affiliates.

(a)(1) A covered swap entity shall cal-
culate on each business day an initial
margin collection amount for each
counterparty that is a swap entity or
financial end user with a material
swaps exposure and an affiliate of the
covered swap entity.

(2) If the aggregate of all initial mar-
gin collection amounts calculated
under paragraph (a)(1) of this section
does not exceed 15 percent of the cov-
ered swap entity’s tier 1 capital, the re-
quirements for a covered swap entity
to collect initial margin under
§1221.3(a) do not apply with respect to
any non-cleared swap or non-cleared
security-based swap with a
counterparty that is an affiliate.

(3) On each business day that the ag-
gregate of all initial margin collection
amounts calculated under paragraph
(a)(1) of this section exceeds 15 percent
of the covered swap entity’s tier 1 cap-
ital:

(i) The covered swap entity shall col-
lect initial margin under §1221.3(a) for
each additional non-cleared swap and
non-cleared security-based swap exe-
cuted that Dbusiness day with a
counterparty that is a swap entity or
financial end user with a material
swaps exposure and an affiliate of the
covered swap entity, commencing on
the day after execution and continuing
on a daily basis as required under
§1221.3(c), until the earlier ofj;

(A) The termination date of such
non-cleared swap or non-cleared secu-
rity-based swap, or

(B) The business day on which the ag-
gregate of all initial margin collection
amounts calculated under paragraph
(a)(1) of this section falls below 15 per-
cent of the covered swap entity’s tier 1
capital;

(ii) Notwithstanding §1221.7(b), to the
extent the covered swap entity collects
initial margin pursuant to paragraph
(a)(3)(1) of this section in the form of
collateral other than cash collateral,
the custodian for such collateral may
be the covered swap entity or an affil-
iate of the covered swap entity; and

(4) For purposes of paragraph (a) of
this section, ‘“‘tier 1 capital’”’ means:

(i) The sum of common equity tier 1
capital as defined in 12 CFR 1240.20(b)
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and additional tier 1 capital as defined
in 12 CFR 1240.20(c).

(5) If any subsidiary of the covered
swap entity (including a subsidiary de-
scribed in §1221.9(h)) executes any non-
cleared swap or non-cleared security-
based swap with any counterparty that
is a swap entity or financial end user
with a material swaps exposure and an
affiliate of the covered swap entity;

(i) The covered swap entity shall
treat such non-cleared swap or secu-
rity-based swap as its own for purposes
of this paragraph (a); and

(ii) If the subsidiary is itself a cov-
ered swap entity, the compliance by its
parent covered swap entity with this
paragraph (a)(b) shall be deemed to es-
tablish the subsidiary’s compliance
with the requirements of this para-
graph (a) and to exempt the subsidiary
from the requirements for a covered
swap entity to collect initial margin
under §1221.3(a) from an affiliate.

(b) The requirement for a covered
swap entity to post initial margin
under §1221.3(b) does not apply with re-
spect to any non-cleared swap or non-
cleared security-based swap with a
counterparty that is an affiliate.

(c) Section 1221.3(d) shall apply to a
counterparty that is an affiliate in the
same manner as it applies to any
counterparty that is neither a financial
end user without a material swap expo-
sure nor a swap entity.

(d) For purposes of this section:

(1) An affiliate means:

(i) An affiliate as defined in §1221.2;
or

(ii) Any company that controls, is
controlled by, or is under common con-
trol with the covered swap entity
through the direct or indirect exercise
of controlling influence over the man-
agement or policies of the controlled
company.

(2) A subsidiary means:

(i) A subsidiary as defined in §1221.2;
or

(ii) Any company that is controlled
by the covered swap entity through the
direct or indirect exercise of control-
ling influence over the management or
policies of the controlled company.

[85 FR 39779, July 1, 2020]
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§1221.12 Capital. APPENDIX A TO PART 1221—STANDARD-
IZED MINIMUM INITIAL MARGIN RE-

A covered swap entity shall comply
QUIREMENTS FOR NON-CLEARED

with the capital levels or such other

amounts applicable to it as required by SWAPS AND NON—CLEARED SECU-
the Director of FHFA pursuant to 12 RITY-BASED SWAPS
U.S.C. 4611.

[80 FR 74914, Nov. 30, 2015]

TABLE A—STANDARDIZED MINIMUM GROSS INITIAL MARGIN REQUIREMENTS FOR NON-CLEARED
SWAPS AND NON-CLEARED SECURITY-BASED SWAPS'

Gross initial
margin
(% of notional
exposure)

Asset Class

Credit: 0-2 year duration ........
Credit: 2-5 year duration ........
Credit: 5+ year duration ...
Commodity ..........
Equity
Foreign Exchange/Currency .
Cross Currency Swaps: 0-2 year duratlon .
Cross-Currency Swaps: 2-5 year duration
Cross-Currency Swaps: 5+ year duration ...
Interest Rate: 0-2 year duration .
Interest Rate: 2-5 year duration s
Interest Rate: 5+ year duration .

Other .

2
5
10
15
15
6
1
2
4
1
2
4
15

1 The initial margin amount applicable to multiple non-cleared swaps or non-cleared security-based swaps subject to an eligi-
ble master netting agreement that is calculated according to Appendix A will be computed as follows:

Initial Margin=0.4xGross Initial Margin +0.6x NGRxGross Initial Margin

where;

Gross Initial Margin = the sum of the product of each non-cleared swap’s or non-cleared security-based swap’s effective no-
tional amount and the gross initial margin requirement for all non-cleared swaps and non-cleared security-based swaps subject
to the eligible master netting agreement;

and

NGR = the net-to-gross ratio (that is, the ratio of the net current replacement cost to the gross current replacement cost). In
calculating NGR, the gross current replacement cost equals the sum of the replacement cost for each non-cleared swap and
non-cleared security-based swap subject to the eligible master netting agreement for which the cost is positive. The net current
replacement cost equals the total replacement cost for all non-cleared swaps and non-cleared security-based swaps subject to
the eligible master netting agreement. In cases where the gross replacement cost is zero, the NGR should be set to 1.0.

APPENDIX B TO PART 1221—MARGIN
VALUES FOR ELIGIBLE NONCASH
MARGIN COLLATERAL.

TABLE B—MARGIN VALUES FOR ELIGIBLE NONCASH MARGIN COLLATERAL

Asset class Discount (%)

Eligible government and related (e.g., central bank, multilateral development bank, GSE securities identified in

§1221.6(a)(2)(iv) or (b)(5) debt: residual maturity less than one-year ........... 0.5
Eligible government and related (e.g., central bank, multilateral development bank, GSE securmes |dent|f|ed in

§1221.6(a)(2)(iv) or (b)(5) debt: residual maturity between one and five years 2.0
Eligible government and related (e.g., central bank, multilateral development bank, GSE securmes |dent|f|ed in

§1221.6(a)(2)(iv) or (b)(5) debt: residual maturity greater than five years . 4.0
Eligible GSE debt securities not identified in § 1221.6(a)(2)(iv) or (b)(5): reS|duaI maturlty Iess than one- year ..... 1.0
Eligible GSE debt securities not identified in §1221.6(a)(2)(iv) or (b)(5). residual maturity between one and five

years: ............. 4.0
Eligible GSE debt securmes not |dent|f|ed in §1221 6(a)(2)(|v) or (b)(5): residual maturity greater than five

years: ............ 8.0
Other eligible publicly traded debt reS|duaI maturity Iess than one- year 1.0
Other eligible publicly traded debt: residual maturity between one and five years 4.0
Other eligible publicly traded debt: residual maturity greater than five years 8.0
Equities included in S&P 500 or related index 15.0
Equities included in S&P 1500 Composite or related mdex but not S&P 500 or related index .. 25.0
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TABLE B—MARGIN VALUES FOR ELIGIBLE NONCASH MARGIN COLLATERAL—Continued

Asset class

Discount (%)

Gold .

.............. 15.0

1 The discount to be applied to an eligible investment fund is the weighted average discount on all assets within the eligible in-
vestment fund at the end of the prior month. The weights to be applied in the weighted average should be calculated as a frac-
tion of the fund’s total market value that is invested in each asset with a given discount amount. As an example, an eligible in-
vestment fund that is comprised solely of $100 of 91 day Treasury bills and $100 of 3 year US Treasury bonds would receive a
discount of (100/200)*0.5+(100/200)*2.0=(0.5)*0.5+(0.5)*2.0=1.25 percent.

PART 1222—APPRAISALS

Subpart A—Requirements for Higher-Priced
Mortgage Loans

Sec.
1222.1 Purpose and scope.
1222.2 Reservation of authority.

Subpart B—Appraisal Management
Company Minimum Requirements

1222.20 Authority, purpose, and scope.
1222.21 Definitions.

1222.22 Appraiser panel—annual size cal-
culation.
1222.23 Appraisal
registration.
1222.24 Ownership limitations for State-reg-

istered appraisal management compa-
nies.
1222.25 Requirements for Federally regu-
lated appraisal management companies.
1222.26 Information to be presented to the
Appraisal Subcommittee by partici-
pating States.

Subparts C to Z [Reserved]

management company

AUTHORITY: 12 U.S.C. 4501 et seq., 12 U.S.C.
4526 and 15 U.S.C. 1639h.

SOURCE: 78 FR 10446, Feb. 13, 2013, unless
otherwise noted.

Subpart A—Requirements for
Higher-Priced Mortgage Loans

§1222.1 Purpose and scope.

This subpart cross-references the re-
quirement that creditors extending
credit in the form of higher-priced
mortgage loans comply with Section
129H of the Truth-in-Lending Act
(TILA), 15 U.S.C. 1639h, and its imple-
menting regulations in Regulation Z,
12 CFR 1026.35. Neither the Banks nor
the Enterprises are subject to Section
129H of TILA or 12 CFR 1026.35. Origina-
tors of higher-priced mortgage loans,
including Bank members and institu-
tions that sell mortgage loans to the
Enterprises, are subject to those provi-

sions. A failure of those institutions to
comply with Section 129H of TILA and
12 CFR 1026.35 may limit their ability
to sell such loans to the Banks or En-
terprises or to pledge such loans to the
Banks as collateral, to the extent pro-
vided in the parties’ agreements.

§1222.2 Reservation of authority.

Nothing in this subpart A shall be
read to limit the authority of the Di-
rector of the Federal Housing Finance
Agency to take supervisory or enforce-
ment action, including action to ad-
dress unsafe and unsound practices or
conditions, or violations of law. In ad-
dition, nothing in this subpart A shall
be read to limit the authority of the
Director to impose requirements for
any purchase of higher-priced mort-
gage loans by an Enterprise or a Fed-
eral Home Loan Bank, or acceptance of
higher-priced mortgage loans as collat-
eral to secure advances by a Federal
Home Loan Bank.

Subpart B—Appraisal Manage-
ment Company Minimum Re-
quirements

SOURCE: 80 FR 32687, June 9, 2015, unless
otherwise noted.

§1222.20 Authority,
scope.

purpose, and

(a) Authority. This subpart is issued
by the Federal Housing Finance Agen-
cy pursuant to 12 U.S.C. 4501 et seq., 12
U.S.C. 4526, and Title XI of the Finan-
cial Institutions Reform, Recovery,
and Enforcement Act (FIRREA), as
amended by the Dodd-Frank Wall
Street Reform and Consumer Protec-
tion Act (the Dodd-Frank Act) (Pub. L.
111203, 124 Stat. 1376 (2010)), 12 U.S.C.
3331 et seq.

(b) Purpose. The purpose of this sub-
part is to implement sections 1109, 1117,
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1121, and 1124 of FIRREA Title XI, 12
U.S.C. 3338, 3346, 3350, and 3353.

(c) Scope. This subpart applies to
States and to appraisal management
companies (AMCs) providing appraisal
management services in connection
with consumer credit transactions se-
cured by a consumer’s principal dwell-
ing or securitizations of those trans-
actions.

(d) Rule of construction. Nothing in
this subpart should be construed to
prevent a State from establishing re-
quirements in addition to those in this
subpart. In addition, nothing in this
subpart should be construed to alter
guidance in, and applicability of, the
Interagency Appraisal and Evaluation
Guidelines! or other relevant agency
guidance that cautions banks, bank
holding companies, Federal savings as-
sociations, state savings associations,
and credit unions, as applicable, that
each such entity is accountable for
overseeing the activities of third-party
service providers and ensuring that any
services provided by a third party com-
ply with applicable laws, regulations,
and supervisory guidance applicable di-
rectly to the financial institution.

§1222.21 Definitions.

For purposes of this subpart:

(a) Affiliate has the meaning provided
in 12 U.S.C. 1841.

(b) AMC National Registry means the
registry of State-registered AMCs and
Federally regulated AMCs maintained
by the Appraisal Subcommittee.

(c)(1) Appraisal management company
(AMC) means a person that:

(i) Provides appraisal management
services to creditors or to secondary
mortgage market participants, includ-
ing affiliates;

(ii) Provides such services in connec-
tion with valuing a consumer’s prin-
cipal dwelling as security for a con-
sumer credit transaction or incor-
porating such transactions into
securitizations; and

(iii) Within a given 12-month period,
as defined in §1222.22(d), oversees an ap-
praiser panel of more than 15 State-cer-
tified or State-licensed appraisers in a
State or 256 or more State-certified or

175 FR 77450 (December 10, 2010).

§1222.21

State-licensed appraisers in two or
more States, as described in §1222.22;

(2) An AMC does not include a de-
partment or division of an entity that
provides appraisal management serv-
ices only to that entity.

(d) Appraisal management services
means one or more of the following:

(1) Recruiting, selecting, and retain-
ing appraisers;

(2) Contracting with State-certified
or State-licensed appraisers to perform
appraisal assignments;

(3) Managing the process of having an
appraisal performed, including pro-
viding administrative services such as
receiving appraisal orders and ap-
praisal reports, submitting completed
appraisal reports to creditors and sec-
ondary market participants, collecting
fees from creditors and secondary mar-
ket participants for services provided,
and paying appraisers for services per-
formed; and

(4) Reviewing and verifying the work
of appraisers.

(e) Appraiser panel means a network,
list or roster of licensed or certified ap-
praisers approved by an AMC to per-
form appraisals as independent con-
tractors for the AMC. Appraisers on an
AMC’s ‘‘appraiser panel” under this
part include both appraisers accepted
by the AMC for consideration for fu-
ture appraisal assignments in covered
transactions or for secondary mortgage
market participants in connection with
covered transactions and appraisers en-
gaged by the AMC to perform one or
more appraisals in covered trans-
actions or for secondary mortgage mar-
ket participants in connection with
covered transactions. An appraiser is
an independent contractor for purposes
of this subpart if the appraiser is treat-
ed as an independent contractor by the
AMC for purposes of Federal income
taxation.

(f) Appraisal Subcommittee means the
Appraisal Subcommittee of the Federal
Financial Institutions Examination
Council.

(g) Consumer credit means credit of-
fered or extended to a consumer pri-
marily for personal, family, or house-
hold purposes.

(h) Covered transaction means any
consumer credit transaction secured by
the consumer’s principal dwelling.
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(i) Creditor means:

(1) A person who regularly extends
consumer credit that is subject to a fi-
nance charge or is payable by written
agreement in more than four install-
ments (not including a down payment),
and to whom the obligation is initially
payable, either on the face of the note
or contract, or by agreement when
there is no note or contract.

(2) A person regularly extends con-
sumer credit if the person extended
credit (other than credit subject to the
requirements of 12 CFR 1026.32) more
than 5 times for transactions secured
by a dwelling in the preceding calendar
year. If a person did not meet these nu-
merical standards in the preceding cal-
endar year, the numerical standards
shall be applied to the current calendar
year. A person regularly extends con-
sumer credit if, in any 12-month period,
the person originates more than one
credit extension that is subject to the
requirements of 12 CFR 1026.32 or one
or more such credit extensions through
a mortgage broker.

(j) Dwelling means:

(1) A residential structure that con-
tains one to four units, whether or not
that structure is attached to real prop-
erty. The term includes an individual
condominium unit, cooperative unit,
mobile home, and trailer, if it is used
as a residence.

(2) A consumer can have only one
“principal” dwelling at a time. Thus, a
vacation or other second home would
not be a principal dwelling. However, if
a consumer buys or builds a new dwell-
ing that will become the consumer’s
principal dwelling within a year or
upon the completion of construction,
the new dwelling is considered the
principal dwelling for purposes of this
section.

(k) Federally regulated AMC means an
AMC that is owned and controlled by
an insured depository institution, as
defined in 12 U.S.C. 1813 and that is reg-
ulated by the Office of the Comptroller
of the Currency, the Board of Gov-
ernors of the Federal Reserve System,
or the Federal Deposit Insurance Cor-
poration.

(1) Federally related transaction regula-
tions means regulations established by
the Office of the Comptroller of the
Currency, the Board of Governors of
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the Federal Reserve System, the Fed-
eral Deposit Insurance Corporation, or
the National Credit Union Administra-
tion, pursuant to sections 1112, 1113,
and 1114 of FIRREA Title XI, 12 U.S.C.
3341-3343.

(m) Person means a natural person or
an organization, including a corpora-
tion, partnership, proprietorship, asso-
ciation, cooperative, estate, trust, or
government unit.

(n) Secondary mortgage market partici-
pant means a guarantor or insurer of
mortgage-backed securities, or an un-
derwriter or issuer of mortgage-backed
securities. Secondary mortgage market
participant only includes an individual
investor in a mortgage-backed security
if that investor also serves in the ca-
pacity of a guarantor, insurer, under-
writer, or issuer for the mortgage-
backed security.

(o) States mean the 50 States and the
District of Columbia and the terri-
tories of Guam, Mariana Islands, Puer-
to Rico, and the U.S. Virgin Islands.

(p) Uniform Standards of Professional
Appraisal Practice (USPAP) means the
appraisal standards promulgated by
the Appraisal Standards Board of the
Appraisal Foundation.

§1222.22 Appraiser panel—annual size
calculation.

For purposes of determining whether,
within a 12-month period, an AMC
oversees an appraiser panel of more
than 15 State-certified or State-li-
censed appraisers in a State or 25 or
more State-certified or State-licensed
appraisers in two or more States pursu-
ant to §1222.21(c)(1)(iii)—

(a) An appraiser is deemed part of the
AMC’s appraiser panel as of the ear-
liest date on which the AMC:

(1) Accepts the appraiser for the
AMC’s consideration for future ap-
praisal assignments in covered trans-
actions or for secondary mortgage mar-
ket participants in connection with
covered transactions; or

(2) Engages the appraiser to perform
one or more appraisals on behalf of a
creditor for a covered transaction or
secondary mortgage market partici-
pant in connection with covered trans-
actions.

(b) An appraiser who is deemed part
of the AMC’s appraiser panel pursuant
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to paragraph (a) of this section is
deemed to remain on the panel until
the date on which the AMC:

(1) Sends written notice to the ap-
praiser removing the appraiser from
the appraiser panel, with an expla-
nation of its action; or

(2) Receives written notice from the
appraiser asking to be removed from
the appraiser panel or notice of the
death or incapacity of the appraiser.

(c) If an appraiser is removed from an
AMC’s appraiser panel pursuant to
paragraph (b) of this section, but the
AMC subsequently accepts the ap-
praiser for consideration for future as-
signments or engages the appraiser at
any time during the twelve months
after the AMC’s removal, the removal
will be deemed not to have occurred,
and the appraiser will be deemed to
have been part of the AMC’s appraiser
panel without interruption.

(d) The period for purposes of count-
ing appraisers on an AMC’s appraiser
panel may be the calendar year or a 12-
month period established by law or
rule of each State with which the AMC
is required to register.

§1222.23 Appraisal management com-
pany registration.

Each State electing to register AMCs
pursuant to paragraph (b)(1) of this sec-
tion must:

(a) Establish and maintain within the
State appraiser certifying and licens-
ing agency a licensing program that is
subject to the limitations set forth in
§1222.24 and with the legal authority
and mechanisms to:

(1) Review and approve or deny an
AMC’s application for initial registra-
tion;

(2) Review and renew or review and
deny an AMC’s registration periodi-
cally;

(3) Examine the books and records of
an AMC operating in the State and re-
quire the AMC to submit reports, infor-
mation, and documents;

(4) Verify that the appraisers on the
AMC’s panel hold valid State certifi-
cations or licenses, as applicable;

(6) Conduct investigations of AMCs
to assess potential violations of appli-
cable appraisal-related laws, regula-
tions, or orders;

§1222.24

(6) Discipline, suspend, terminate, or
deny renewal of the registration of an
AMC that violates applicable ap-
praisal-related laws, regulations, or or-
ders; and

(7) Report an AMC’s violation of ap-
plicable appraisal-related laws, regula-
tions, or orders, as well as disciplinary
and enforcement actions and other rel-
evant information about an AMC’s op-
erations, to the Appraisal Sub-
committee.

(b) Impose requirements on AMCs
that are not owned and controlled by
an insured depository institution and
not regulated by a Federal financial in-
stitutions regulatory agency to:

(1) Register with and be subject to
supervision by the State appraiser cer-
tifying and licensing agency;

(2) Engage only State-certified or
State-licensed appraisers for Federally
related transactions in conformity
with any Federally related transaction
regulations;

(3) Hstablish and comply with proc-
esses and controls reasonably designed
to ensure that the AMC, in engaging an
appraiser, selects an appraiser who is
independent of the transaction and who
has the requisite education, expertise,
and experience necessary to com-
petently complete the appraisal assign-
ment for the particular market and
property type;

(4) Direct the appraiser to perform
the assignment in accordance with
USPAP; and

(5) Hstablish and comply with proc-
esses and controls reasonably designed
to ensure that the AMC conducts its
appraisal management services in ac-
cordance with the requirements of sec-
tion 129E(a)-(i) of the Truth in Lending
Act, 15 U.S.C. 1639¢e(a)—(i), and regula-
tions thereunder.

§1222.24 Ownership limitations for
State-registered appraisal manage-
ment companies.

(a) Appraiser certification or licensing
of owners. (1) An AMC subject to State
registration pursuant to §1222.23 shall
not be registered by a State or included
on the AMC National Registry if such
AMC, in whole or in part, directly or
indirectly, is owned by any person who
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has had an appraiser license or certifi-
cate refused, denied, cancelled, surren-
dered in lieu of revocation, or revoked
in any State for a substantive cause, as
determined by the appropriate State
appraiser certifying and licensing
agency.

(2) An AMC subject to State registra-
tion pursuant to §1222.23 is not barred
by paragraph (a)(1) of this section from
being registered by a State or included
on the AMC National Registry if the li-
cense or certificate of the appraiser
with an ownership interest was not re-
voked for a substantive cause and has
been reinstated by the State or States
in which the appraiser was licensed or
certified.

(b) Good moral character of owners. An
AMC shall not be registered by a State
if any person that owns more than 10
percent of the AMC—

(1) Is determined by the State ap-
praiser certifying and licensing agency
not to have good moral character; or

(2) Fails to submit to a background
investigation carried out by the State
appraiser certifying and licensing
agency.

§1222.25 Requirements for Federally
regulated appraisal management
companies.

(a) Requirements in providing services.
To provide appraisal management serv-
ices for a creditor or secondary mort-
gage market participant relating to a
covered transaction, a Federally regu-
lated AMC must comply with the re-
quirements in §1222.23(b)(2) through (b).

(b) Ownership limitations. (1) A Feder-
ally regulated AMC shall not be in-
cluded on the AMC National Registry if
such AMC, in whole or in part, directly
or indirectly, is owned by any person
who has had an appraiser license or
certificate refused, denied, cancelled,
surrendered in lieu of revocation, or re-
voked in any State for a substantive
cause, as determined by the ASC.

(2) A Federally regulated AMC is not
barred pursuant to paragraph (b)(1) of
this section from being included on the
AMC National Registry if the license
or certificate of the appraiser with an
ownership interest was not revoked for
substantive cause and has been rein-
stated by the State or States in which
the appraiser was licensed or certified.
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(c) Reporting information for the AMC
National Registry. A Federally regulated
AMC must report to the State or
States in which it operates the infor-
mation required to be submitted by the
State to the Appraisal Subcommittee
pursuant to the Appraisal Subcommit-
tee’s policies regarding the determina-
tion of the AMC National Registry fee,
including but not necessarily limited
to the collection of information related
to the limitations set forth in this sec-
tion, as applicable.

§1222.26 Information to be presented
to the Appraisal Subcommittee by
participating States.

Each State electing to register AMCs
for purposes of permitting AMCs to
provide appraisal management services
relating to covered transactions in the
State must submit to the Appraisal
Subcommittee the information re-
quired to be submitted by Appraisal
Subcommittee regulations or guidance
concerning AMCs that operate in the
State.

PART 1223—MINORITY AND
WOMEN INCLUSION

Subpart A—General

Sec.

1223.1 Definitions.

1223.2 Policy, purpose, and scope.
1223.3 Limitations.
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Subpart C—Minority and Women Inclusion
and Diversity at Regulated Entities
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1223.23 Annual reports—format and con-
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AUTHORITY: 12 U.S.C. 4520 and 4526; 12
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otherwise noted.
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Subpart A—General

§1223.1 Definitions.

The following definitions apply to
the terms used in this part:

Applicant means an individual who
submits an expression of interest in
employment in conjunction with all of
the following:

(1) The regulated entity acted to fill
a particular position;

(2) The individual followed the regu-
lated entity’s standard process for sub-
mitting an application;

(3) The individual’s expression of in-
terest indicates that the individual
possesses the basic qualifications for
the position; and

(4) The individual has not removed
him or herself from consideration or
otherwise indicated that he or she is no
longer interested in the position.

Business and activities means oper-
ational, commercial, and economic en-
deavors of any kind, whether for profit
or not for profit and whether regularly
or irregularly engaged in by a regu-
lated entity or the Office of Finance,
and includes, but is not limited to,
management of the regulated entity or
the Office of Finance, employment,
procurement, insurance, and all types
of contracts, including contracts for
the issuance or guarantee of any debt,
equity, or mortgage-related securities,
the management of mortgage and secu-
rities portfolios, the making of equity
investments, the purchase, sale and
servicing of single- and multi-family
mortgage loans, and the implementa-
tion of affordable housing or commu-
nity investment programs and initia-
tives.

Disability has the same meaning as
defined in 29 CFR 1630.2(g) and 1630.3
and Appendix to Part 1630—Interpre-
tive Guidance on title I of the Ameri-
cans with Disabilities Act.

Disabled-owned business means a busi-
ness, and includes, but is not limited
to, financial institutions, firms en-
gaged in mortgage banking, invest-
ment banking, financial services, asset
management, investment consultants
or advisors, underwriters, accountants,
brokers, broker-dealers, and providers
of legal services—

(1) Qualified as a Service-Disabled
Veteran-Owned Small Business Con-
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cern as defined in 13 CFR 125.8 through
125.13; or

(2) More than fifty percent (50%) of
the ownership or control of which is
held, directly or indirectly, by one or
more persons with a disability; and

(3) More than fifty percent (560%) of
the net profit or loss of which accrues
to one or more persons with a dis-
ability.

D&I strategic planning is the process
of analyzing the business and activities
of a regulated entity to develop strate-
gies for promoting diversity and ensur-
ing the inclusion of minorities, women,
individuals with disabilities, and
MWDOBSs in all activities and at every
level of the organization, including
management, employment, and con-
tracting. A D&I strategic plan serves
as the primary means to communicate
the board of directors’ long-term D&I
vision for the organization, to establish
measurable goals and objectives for
achieving the vision, and to ensure ac-
countability for achieving those goals
and objectives.

Diversity spend with non-diverse-owned
businesses means the dollar amount(s)
paid by a regulated entity to a prime
contractor that is not a minority-,
women-, or disabled-owned business for
professional services (i.e., the amount
paid for work performed, as may be ad-
justed, in connection with providing
legal, accounting, or other professional
or consulting services) provided by or
allocated to a partner, member, or
other equity owner who is a minority,
woman, or an individual with a dis-
ability.

Minority means any Black (or Afri-
can) American, Native American (or
American Indian), Hispanic (or Latino)
American, or Asian American.

Minority-owned business means a busi-
ness, and includes, but is not limited
to, financial institutions, firms en-
gaged in mortgage banking, invest-
ment banking, financial services, and
asset management, investment con-
sultants or advisors, underwriters, ac-
countants, brokers, broker-dealers, and
providers of legal services—

(1) More than fifty percent (560%) of
the ownership or control of which is
held, directly or indirectly, by one or
more minority individuals; and
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(2) More than fifty percent (50%) of
the net profit or loss of which accrues
to one or more minority individuals.

Prime contractor (tier 1) means a sup-
plier that enters into a contract with a
regulated entity to provide goods and/
or services directly to that regulated
entity.

Promotion means the advancement of
an employee within a regulated entity
and may be the result of an employee’s
proactive pursuit of a higher job rank-
ing or a reward for good performance.
A promotion is typically associated
with an increase in an employee’s pay
due to additional or enhanced job re-
sponsibilities.

Reasonable accommodation has the
same meaning as defined in 29 CFR
1630.2(0) and Appendix to Part 1630—In-
terpretive Guidance on title I of the
Americans with Disabilities Act.

Subcontractor (tier 2) means a supplier
that enters into a contract with a
prime contractor (tier 1) of a regulated
entity to provide goods and/or services
to that prime contractor (tier 1) for the
benefit of the regulated entity.

Women-owned business means a busi-
ness and includes, but is not limited to,
financial institutions, firms engaged in
mortgage banking, investment bank-
ing, financial services, and asset man-
agement, investment consultants or
advisors, underwriters, accountants,
brokers, broker-dealers, and providers
of legal services—

(1) More than fifty percent (50%) of
the ownership or control of which is
held, directly or indirectly, by one or
more women; and

(2) More than fifty percent (560%) of
the net profit or loss of which accrues
to one or more women.

[75 FR 81402, Dec. 28, 2010, as amended at 82
FR 34394, July 25, 2017]

§1223.2 Policy, purpose, and scope.

(a) General policy. FHFA’s policy is to
promote non-discrimination, diversity
and, at a minimum, the inclusion of
women, minorities, and individuals
with disabilities in its own activities
and in the business and activities of
the regulated entities.

(b) Purpose. This part establishes
minimum standards and requirements
for the regulated entities to promote
diversity and ensure, to the maximum
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extent possible, in balance with finan-
cially safe and sound business prac-
tices, the inclusion and utilization of
minorities, women, individuals with
disabilities, and minority-, women-,
and disabled-owned businesses at all
levels, in management and employ-
ment, in all business and activities,
and in all contracts for services of any
kind, including services that require
the services of investment banking,
asset management entities, broker-
dealers, financial services entities, un-

derwriters, accountants, investment
consultants, and providers of legal
services.

(c) Scope. This part applies to each
regulated entity’s development, imple-
mentation, and